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BACKGROUND

During times of national crisis, it has been all too common for non-citizens and immigrants to have their constitutional rights diminished in the name of national security.  From the Alien and Sedition Acts of the 18th century to the Palmer raids of the 20th century, unjustifiable and official attacks on the rights of immigrants have taken place throughout American history.  Today, the reality of terrorism – demonstrated most powerfully by the horrific attacks of September 11 – certainly demands that we recalibrate the traditional balance between providing for our territorial safety and preserving our fundamental civil liberties.  But we must also recognize that the rights of society’s voiceless are often the first to be abrogated.  History teaches us that this threat is especially imminent for immigrants and non-citizens.

In its resolution on “September 11 and its Aftermath,” the Union of American Hebrew Congregations urged America’s national leaders to “avoid broad Administrative orders and policies which could lead to assault on civil liberties to ensure the protection of basic liberties, even during wartime.”  Since September 11, some policies passed and enacted by Congress and implemented by the Administration, as well as certain practices employed by the Justice Department in pursuing those responsible for the terrorist attacks, have called into question the rights of non-citizens residing in our country, including the right to due process, the right to be punished in proportion to the crime committed and the right not to be imprisoned without cause.  

Even before September 11, sweeping immigration laws had created a deportation system that undermines fundamental principles of fairness and due process.  In its 1995 resolution on “Immigration,” the UAHC reaffirmed its longstanding support for “a fair and generous immigration policy,” noting its opposition to public policy measures that “unduly restrict immigration or burden the lives of legal immigrants.”  This imperative reflects a modern application of one of the Torah’s most fundamental values for preserving the rights of immigrants:  “There shall be one law for the citizen and for the stranger who dwells among you” (Exodus 12:49).

Similarly, the American tradition of fairness demands that immigrants be afforded certain basic rights, including the right to free speech and association, the right not to be held in custody or deported without a hearing in court, the right to appeal the outcome of immigration proceedings, the right to seek relief from unfair imprisonment under the writ of habeas corpus, and the right to be punished in proportion to the crime committed.  The combined effect of laws and Administrative policies adopted both before and after September 11 has been to construct an immigration system that systematically denies these rights to many non-citizens, including legal permanent residents.

As we insist on the preservation of civil liberties for non-citizens, so, too, do we affirm our support for the government’s efforts to prevent and prosecute terrorism.  The extraordinary threat of fanatics who are willing to take their own lives while murdering others represents a new challenge for those charged with defending our nation.  But we must not sacrifice our commitment to basic due process.

We view with great concern the following measures enacted by the government before and after September 11, measures which present a real threat to the fundamental rights of non-citizens, including legal permanent residents:

· Provisions of the Anti-Terrorism and Effective Death Penalty Act and the Illegal Immigration Reform and Immigrant Responsibility Act (both passed in 1996) which established draconian deportation and detention practices that have often resulted in indefinite and mandatory detention, illegitimate removal and unfair bars to re-entry for legal permanent residents accused of only minor crimes and immigration violations;

· Provisions of the aforementioned laws that stripped the power of immigration judges to exercise discretion in removal proceedings;

· Provisions of the aforementioned laws that allow for the use of “secret evidence” in immigration hearings without appropriate due process protections;

· Government policies and practices adopted after September 11 that undermine due process rights of non-citizens as well as the public’s right to view immigration proceedings and that legitimize indefinite detentions, including those dealing with detention without charge, automatic stays of release orders, widespread preventive detention and closed immigration hearings;

· Aspects of the USA PATRIOT Act that undermine due process and freedom of speech and association for non-citizens;

· The Justice Department’s strategy of widespread preventive detention, resulting in the secret imprisonment of more than 1,200 individuals – mostly non-citizens of Middle Eastern descent – since September 11.

THEREFORE, the Commission on Social Action of Reform Judaism resolves to:

1. Support providing law enforcement with tools to prevent and prosecute terrorism consistent with fundamental principles of our justice system;

2. Support measures aimed at protecting constitutional, free speech, and basic due process rights of non-citizens;

3. Oppose statutes or Administrative directives that result in indefinite detention, including of non-citizens;

4. Oppose closed immigration proceedings absent compelling circumstances and judicial review;

5. Oppose measures that strip the power of immigration and federal judges to exercise discretion in cases related to the status of non-citizens; and

6. Oppose the use of secret evidence in immigration proceedings without appropriate due process protections.

