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�
INTEREST OF AMICI


	The American Civil Liberties Union (ACLU) is a nationwide, nonprofit, nonpartisan organization with nearly 300,000 members dedicated to preserving the principles of individual liberty embodied in the Constitution.  The New York Civil Liberties Union (NYCLU) is the New York State affiliate of the ACLU.  Since its founding in 1920, the ACLU has consistently taken the position that civil liberties must be respected, even in times of national emergency.  In support of that position, the ACLU has appeared before the Supreme Court and other federal courts on numerous occasions, both as direct counsel and as amicus curiae.  See, e.g., Johnson v. Eisentrager, 339 U.S. 763 (1950); Duncan v. Kahanamoku, 327 U.S. 304 (1946); Hirabayashi v. United States, 320 U.S. 81 (1943).  The ACLU has also opposed arbitrary and indefinite detention as a violation of due process in many different contexts.  See, e.g., Zadvydas v. Davis, 533 U.S. 678 (2001).  Because this case raises those issues again, its proper resolution is a matter of critical importance to the ACLU and its members. 


	The Center for National Securities Studies (the Center) is a nonprofit, nongovernmental civil liberties organization founded in 1974 to ensure that civil liberties are not eroded in the name of national security.  The Center has worked for more than 25 years to protect the due process rights of Americans and to find solutions that protect both the civil liberties of individuals and the national security interests of the government.


�
INTRODUCTION


	Jose Padilla is an American citizen.�  He was initially arrested on a material witness warrant when he landed at O’Hare Airport on May 8, 2002.  Attorney General Ashcroft subsequently announced that Padilla was an agent of al Qaida who was involved in a plot to explode a “dirty” nuclear bomb in the United States.  Padilla has never been formally charged with that crime.  Instead, approximately one month after his arrest, he was designated as an “enemy combatant” by the government. �  He was then transferred to a military brig in South Carolina where, according to his habeas corpus petition, he has been denied access to counsel.  See Am. Pet. for Writ of Habeas Corpus at ¶¶ 1, 23, 67.  Furthermore, the government contends that it can jail Padilla in a military brig indefinitely and that Padilla can be held without charges or trial in any forum, civilian or military, until the terrorist threat from al Qaida has ended.  See Resp. to Am. Pet. at ¶ 25.  A habeas corpus petition has been filed to challenge the legality of his detention.


	Freedom from physical restraint “has always been at the core of the liberty protected by the Due Process Clause from arbitrary governmental action.”  Foucha v. Louisiana, 504 U.S. 71, 80 (1992).  Under the most basic principles of due process, executive officials cannot seek to detain an individual indefinitely based upon an accusation of wrongdoing without providing the accused with a trial at which the government bears a heavy burden of proof and at which any penalties imposed have been prescribed by the legislature.


Moments of crisis and national anxiety, however legitimate, cannot be permitted to negate these constitutional principles.  “History teaches that grave threats to liberty often come in times of urgency, when constitutional rights seem too extravagant to endure. . . . [But] when we allow fundamental freedoms to be sacrificed in the name of real or perceived exigency, we invariably come to regret it.”  Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 635 (1989) (Marshall & Brennan, JJ., dissenting).


	One hundred and fifty years ago, the Supreme Court emphatically rejected the notion that due process safeguards could be ignored in the midst of a national emergency.  To the contrary, it held that an American citizen arrested during the Civil War for aiding the enemy had a right to be tried in the civilian courts, so long as those courts were open and functioning.  See Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866).  The Court’s language and logic are just as pertinent today.


The Constitution of the United States is a law for rulers and people, equally in war and in peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances.  No doctrine, involving more pernicious consequences, was ever invented by the wit of man than that any of its provisions can be suspended during any of the great exigencies of government.  Such a doctrine leads directly to anarchy or despotism, but the theory of necessity on which it is based is false; for the government, within the Constitution, has all the powers granted to it, which are necessary to preserve its existence.





Id. at 120-21.  


	The government has sought to distinguish Milligan by unilaterally declaring Padilla to be an “enemy combatant.”  The scope of the government’s position is unprecedented.  It is not seeking to treat Padilla as a prisoner of war, nor is it seeking to try Padilla before a military commission.  Instead, it is asking this Court to authorize the indefinite and potentially lifelong confinement of an American citizen in a military brig without any opportunity to contest the charges against him because no charges have been filed.  Prior to the attacks of September 11, 2001, it would have been inconceivable that the government would have claimed the authority it now seeks or that any federal court in the country would have sustained it.  Indeed, one of the more remarkable aspects of this case is that the government has offered no cogent explanation for its decision to treat Padilla differently than other alleged terrorists arrested in this country and tried in federal court both before and after September 11th.  If the government has a case against Padilla, it can and should try him.  If it chooses not to try him, it may not continue to hold him in jail. 


	In its opposing papers, the government argues that Padilla’s counsel does not have standing to bring this petition, that various defendants are wrongly named, and that venue should be in South Carolina.  Those issues are addressed in petitioner’s papers and will not be repeated here.  As set forth more fully below, however, we believe that the circumstances and conditions of Padilla’s present confinement violate 18 U.S.C. § 4001 and the due process clause, contrary to the position that the government has asserted.  This brief focuses on those important issues.





	ARGUMENT





		THE CONSTITUTION DOES NOT PERMIT THE INDEFINITE


		DETENTION OF AN AMERICAN CITIZEN ARRESTED IN THE 


		UNITED STATES AND HELD IN AN AMERICAN MILITARY


		JAIL WITHOUT CHARGES, TRIAL, OR ACCESS TO COUNSEL





	The Fifth Amendment provides that “[n]o person shall be . . . deprived of life, liberty, or property without due process of law.”  The Supreme Court has long recognized that this provision and its counterpart in the Fourteenth Amendment place both substantive and procedural limits on the government’s ability to restrain individual liberty.  As a threshold matter, the executive may not act alone.  In our system of divided government, the power to detain must be legislatively authorized and must be clear and unambiguous.  See Youngstown Steel & Tube Co. v. Sawyer, 343 U.S. 579 (1952).  


	Even if legislatively authorized, when the government chooses to detain based on an accusation of wrongdoing, due process demands that the government adhere to the traditional elements of accusation, trial, conviction and punishment.  Milligan, supra, teaches that these due process requirements apply even during wartime.  See also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); Ex parte Endo, 323 U.S. 283 (1944); Sterling v. Constantin, 287 U.S. 378 (1932); Raymond v. Thomas, 91 U.S. 712 (1875); Ex parte Merryman, 17 F. Cas. 144 (C.C.D. Md. 1861) (No. 9,487) (Taney, C.J.).  As the Court held in Raymond, “It is an unbending rule of law, that the exercise of military power, where the rights of the citizen are concerned, shall never be pushed beyond what the exigency requires.”  91 U.S. at 716.  


	The government seeks to evade this fundamental due process principle by relying on Ex parte Quirin, 317 U.S. 1 (1942).  But, as discussed more fully below, the government’s reliance upon Quirin is misplaced.  Neither as a matter of law nor logic can Quirin be read as authority for the broad claim of entitlement to detain Padilla indefinitely without any trial at all.  Whatever else may be said about Quirin, the defendants in that case were certainly tried.  


	Under the government’s theory, Padilla is facing potential lifelong imprisonment.  The nature and duration of Padilla’s confinement must be taken into account in any substantive due process analysis.  For example, in Jackson v. Indiana, 406 U.S. 715 (1972), the Court held that the state could not confine someone as incompetent to stand trial if there was no realistic chance he would soon become competent.  More recently, in Zadvydas v. Davis, 533 U.S. 678 (2001), the Court recognized that serious constitutional issues would arise if aliens deportable on the basis of a criminal conviction were subject to indefinite detention even after it became clear that their deportation was not reasonably foreseeable.  It therefore construed the applicable statute to avoid these constitutional difficulties.  See also Kansas v. Crane, 534 U.S. 407 (2002), Foucha v. Louisiana, 504 U.S. 71 (1992); O’Connor v. Donaldson, 422 U.S. 563 (1975).  Additionally, any restraint on liberty must be accompanied by procedural safeguards that reflect the important liberty interests at stake, see United States v. Salerno, 481 U.S. 739 (1987), and that impose on the government a burden of proof commensurate with the importance of those liberty interests.  See In re Gault, 387 U.S. 1 (1967).


	Judged by these well-settled standards, the government’s actions in this case cannot be sustained.  Not only has Congress failed to authorize Padilla’s detention, it has prohibited it.  That, alone, should be dispositive.  In addition, however, the decision to jail Padilla indefinitely without charges or trial as a form of preventive detention goes beyond anything that the Supreme Court has ever authorized, even in wartime.  The nature and duration of the confinement that the government has proposed cannot be reconciled with basic notions of substantive and procedural due process.  None of the explanations that the government has offered justify this unprecedented departure from our constitutional traditions.


 Petitioner’s Confinement Without Charges Or Trial Is Unauthorized By Law


At a minimum, before the government imposes a restraint on liberty, its authority to do so must be clear and unambiguous, even for restraints on liberty that are far less serious than the imprisonment to which Padilla has been subject for the past three and one-half months.  See Kent v. Dulles, 357 U.S. 116 (1958).  Moreover, pursuant to traditional canons of statutory construction, any claimed authority should be narrowly construed to avoid constitutional difficulties.  See Zadvydas v. Davis, 533 U.S. at 689; Duncan v. Kahanamoku, 327 U.S. 304 (1946); Ex parte Quirin, 317 U.S. 1, 27-28 (1942) (discussing congressional authorization for military trials).


	The government relies on two congressional enactments to support its actions in this case.  Least persuasively, the government relies on a standard funding statute authorizing the Secretary of Defense to divert funds from one budget line to another.  See 10 U.S.C. § 956(5).  Although this would permit funds to be spent for authorized detentions, it is not in itself an authorization for any detentions.


	The government also relies on the Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001), passed right after the September 11th attack on the World Trade Center and Pentagon.  That resolution provides: 


[T]he President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.





By its terms, this resolution is not a declaration of war, and there would be serious problems with any attempt to construe it in such broad terms.  First, it delegates to the President the authority to decide who the war is against.  Second, it would declare war on “organizations” and even “persons,” as well as nations.  Third, it appears to set up a “war” that almost by definition cannot have an end.


	More to the point, the congressional resolution, however characterized, does not speak to the detention of American citizens seized in the United States.  Congress has not been silent on these issues, however.  To the contrary, Congress has passed two statutes explicitly addressing detention, and both are inconsistent with the authority the government now claims.  


Section 4001 of Title 18 of the United States Code is most directly on point.  It provides that “[no] citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”  18 U.S.C. § 4001(a).  This broad statutory prohibition was enacted in 1971 in direct response to the Emergency Detention Act of 1950, Pub. L. No. 81-131, 64 Stat. 987, which in turn was adopted during the height of the “Red Scare” and permitted the detention, without trial, of even American citizens if the President declared an internal security emergency.  In a letter to Congress in 1969, the Justice Department acknowledged that “the continuation of the Emergency Detention Act is extremely offensive to many Americans.”�  Congress acted two years later.  As the report of the House Judiciary Committee makes clear, Congress concluded: 


[I]t is not enough merely to repeal the Detention Act. . . . Repeal alone might leave citizens subject to arbitrary executive action, with no clear demarcation of the limits of executive authority.  It has been suggested that repeal alone would leave us where we were prior to 1950.  The Committee believes that imprisonment or other detention of citizens should be limited to situations in which a statutory authorization, an Act of Congress, exists. 





H.R. Rep. No. 92-116 (Apr. 6, 1971), reprinted in 1971 U.S.C.C.A.N 1435, 1438.  The language of 18 U.S.C. § 4001 contains no exceptions and plainly reflects this congressional intent.  Notably, in repealing the prior law, the House Report stated that “the constitutional validity of the [repealed statute was] subject to grave challenge.”  1971 U.S.C.C.A.N. at 1438.


The USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 272 (Oct. 26, 2001), further confirms that the government lacks the requisite statutory authority.  The Patriot Act permits the detention of aliens---not citizens---suspected of terrorism, but only for a period of seven days, after which the alien must be charged with either an immigration or criminal violation.  See 8 U.S.C. § 1226A.  If the Authorization for Use of Military Force were intended by Congress to permit the indefinite detention of anyone suspected of terrorist ties, then the enactment of § 1226A by the Patriot Act, passed only weeks after the military force authorization, would make no sense at all unless one assumed that Congress intended to give aliens greater protection against arbitrary detention than citizens.  These three congressional actions can only be reconciled by concluding that Congress has not authorized---and, in fact, has expressly prohibited---the detention of citizens, like Padilla, without charges or trial.


	The President cannot rely on proclamations to claim prerogatives for the executive branch that Congress has not authorized.  For example, in Little v. Barreme, 6 U.S. (2 Cranch) 170 (1804), the Supreme Court ruled that presidential military orders could not expand the power of the military beyond what Congress had statutorily authorized.  Similarly, in Ex parte Merryman, 17 F. Cas. 144, 149 (C.C.D. Md. 1861) (No. 9,487), Chief Justice Taney wrote that “[t]he only power, therefore, which the president possesses, where the ‘life, liberty or property’ of a private citizen is concerned, is the power and duty . . . ‘that he shall take care that the laws be faithfully executed.’”  The president, he added, “certainly does not faithfully execute the laws, if he takes upon himself legislative power, by suspending the writ of habeas corpus, and the judicial power also, by arresting and imprisoning a person without due process of law.”  Id.


Moreover, the President’s authority to act unilaterally is at its lowest ebb when he is acting contrary to the express will of Congress, even if the President attempts to invoke his powers as commander-in-chief.  See Youngstown Steel & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring).  In rare circumstances, a military emergency might arise that requires an immediate presidential response.  But, for these purposes, an emergency is not defined by the gravity of the threat but by whether time would permit Congress to perform its constitutional lawmaking function.  Understood in those terms, the President obviously cannot rely in this case on the existence of an emergency to justify the indefinite detention of American citizens without congressional authorization.  The Administration has gone to Congress repeatedly since the tragic events of September 11th, and has neither sought nor received the unprecedented authority it seeks to exercise here. 


Petitioner’s Confinement Without Trial In A Military Brig Cannot Be Justified As A Form Of Preventive Detention 	





The principal purpose that the government has offered for detaining Padilla is to incapacitate him for the remainder of the “war” and thus prevent him from returning to fight with the “enemy.”  To that end, the government has designated Padilla as an “enemy combatant.”  The extraordinary nature of the power the government is seeking over one of its own citizens is highlighted by the fact that the issue of whether and under what cir�cumstances American citizens can be deemed “enemy combatants” has featured promi�nently in only two Supreme Court cases.  Even more strikingly, the dispute in both cases centered on whether the defendant could properly be tried before a military tribunal rather than a civilian court.  Here, by contrast, the issue is whether the government can imprison a United States citizen without access to counsel and without any trial at all.  No Supreme Court holding sanctions that result, which is so fundamentally at odds with basic due process notions, even during periods of national emergency.


In Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866), a United States citizen residing in Indiana was arrested by the Union Army during the Civil War and charged with aiding the Confederacy by, among other things, “conspiring to seize munitions . . . [and] to liberate prisoners of war.”  Id. at 6-7.  He was tried, convicted, and sentenced to death by a military commission.  The Supreme Court reversed, holding that the military had no jurisdiction to try and convict Milligan while the civilian courts in Indiana were open and functioning.  In reaching this conclusion, the Court implicitly rejected the proposition that Milligan could be treated as an “enemy combatant” based on the mere allegation that he had acted to further the enemy’s cause.  


The Court was not insensitive to the concern than Milligan might pose a danger if allowed to go free.  But it unambiguously held that a military trial was not the proper response to that concern.  As the Court carefully explained:


If it was dangerous, in the distracted condition of affairs, to leave Milligan unrestrained of his liberty, because he “conspired against the government, afforded aid and comfort to rebels, and incited the people to insurrection,” the law said arrest him, confine him closely, render him powerless to do further mischief; and then present his case to the grand jury of the district, with proofs of his guilt, and, if indicted, try him according to the course of the common law. If this had been done, the Constitution would have been vindicated . . . and the securities for personal liberty preserved and defended.





Id. at 122 (emphasis in original).  In this case, of course, the government is not even offering Padilla a military trial.  Instead, it claims the right to hold him in a military jail for as long as it chooses without any trial in any forum, either military or civilian.  Milligan cannot be read to support that result.


	Neither can Ex parte Quirin, 317 U.S. 1 (1942), the German saboteurs case from World War II, on which the government places such heavy reliance.  The question of whether even properly designated “enemy combatants” can be detained without trial in a military jail for an indefinite period was simply not before the Court.  The issue that was before the Court was plainly set forth by Chief Justice Stone in the Court’s opinion.  “The question for decision,” he wrote, “is whether the detention of petitioners by respondent for trial by Military Commission . . . is in conformity to the laws and Constitution of the United States.”  Id. at 18-19 (emphasis added).


	In Quirin, unlike Milligan, the Court ultimately ruled that as “enemy combatants” the German saboteurs, including one defendant who claimed to be an American citizen, could be tried before a military commission for alleged violations of the laws of war.  The saboteurs had been transported to the United States aboard a German submarine, and they landed on United States soil wearing German Army uniforms.  The Court distinguished Milligan on the ground that Milligan “was not an enemy belligerent either entitled to the status of a prisoner of war or subject to the penalties imposed upon unlawful belligerents.”  Id. at 45.


	The difference between Quirin and Milligan, then, is both factual and legal.  Quirin involved enemy combatants; Milligan did not.  And, because of that distinction, the use of a military tribunal was ruled constitutional in Quirin and unconstitutional in Milligan.  The government argues that Padilla is also an “enemy combatant” and that Quirin is therefore controlling.  The Supreme Court has never applied the term “enemy combatant” in such an unconventional context.�  Moreover, there would be serious consequences to expanding the definition of an “enemy combatant” beyond its established meaning if it is to be used as a predicate for imprisoning American citizens without even the most minimal due process safeguards.�


	In the end, however, that question need not be resolved because Quirin does not lead the government where it wants to go.  Unable to rely on the holding in Quirin, the government points to a single passage from Quirin that states, in dicta:


Lawful combatants are subject to capture and detention as prisoners of war by opposing military forces.  Unlawful combatants are likewise subject to capture and detention, but in addition they are subject to trial and punishment by military tribunals for acts which render their belligerency unlawful.





317 U.S. at 31.  The government would like to read the reference to “capture and detention” in the second sentence as conferring authority to imprison Padilla indefinitely as an unlawful combatant without bringing him to trial and without treating him as a prisoner of war.  But that reading makes little sense.  It is internally inconsistent, since it suggests that the government could imprison “unlawful combatants” indefinitely without any due process but it could impose a definite sentence of imprisonment (which may well prove to be shorter) only after providing at least a military trial at which there is an opportunity to contest the charges.  Properly understood, the phrase “capture and detention” refers to detention as a prisoner of war, a status which Padilla has been denied.  It is thus entirely consistent with the Quirin Court’s description of Milligan as someone who was not an “enemy belligerent” and was, accordingly, “[not] entitled to the status of a prisoner of war or subject to the penalties imposed upon unlawful belligerents.”  Id. at 45.�


	If the government wants to characterize Padilla as an “enemy combatant,” it must establish by more than ipse dixit that the term fits.  And, even it if succeeds in that task, the government has already rejected the only two choices even arguably available after Quirin: it has declined to treat Padilla as a prisoner of war, and the President has already announced that American citizens will not be subject to military tribunals, even if properly designated as “unlawful combatants.”  See 66 Fed. Reg. 57833-36 (Nov. 13, 2001).�


	At most, therefore, the government is left with a desire to engage in preventive detention that finds no support in Quirin and that cannot survive traditional due process analysis.  Preventive detention is the exception, not the rule, in our constitutional scheme, and it may not be used as a substitute for functions properly assigned to the criminal law.  See Kansas v. Crane, 534 U.S. 407 (2002).  


Petitioner Can Be Criminally Charged, As Others Have Been In Similar Circumstances





	Because liberty is a fundamental right, due process prohibits the government from imposing excessive restraints on liberty even when pursuing legitimate goals that have been legislatively authorized, which is not the case here.  See Zadvydas v. Davis, 533 U.S. 678, 689-90 (2001); United States v. Salerno, 481 U.S. 739, 741 (1987).  Historically, executive detention without trial was the quintessential form of excessive detention that gave rise to the modern writ of habeas corpus.  See, e.g., INS v. St. Cyr, 533 U.S. 289, 301 (2001) (“At its historical core, the writ of habeas corpus has served as a means of reviewing the legality of executive detention.”); Brown v. Allen, 344 U.S. 443, 533 (1953) (Jackson, J., concurring) (observing that the writ’s historic purpose was to test executive detention ordered “without judicial trial”).


	The government asserts an interest in incapacitating petitioner.  But this goal can be fully accomplished by charging and convicting Padilla for violations of law.�  With appropriate procedures, petitioner can then be held pending trial and, if convicted, imprisoned for the maximum sentence permitted by law.  Padilla is alleged to be a terrorist.  Over the last decade, Congress has vastly expanded the scope and reach of criminal statutes that can be applied to terrorist acts either here or abroad.  Using these statutes, the government has prosecuted, among others, those charged in the first World Trade Center bombing, John Walker Lindh, Zacarias Moussaoui, and Richard Reid.  In the past few weeks alone, the government has filed new criminal indictments against alleged terrorist supporters in Seattle, Detroit, and Buffalo.  The government offers no explanation for its ability to achieve its purposes in those cases through prosecution and its inability to do so here.  See Duncan v. Kahanamoku, 327 U.S. 304, 326 (1946) (Murphy, J., concurring) (“Only when a foreign invasion or civil war actually closes the courts and renders it impossible for them to administer criminal justice can martial law validly be invoked to suspend their functions.”); Sterling v. Constantin, 287 U.S. 378, 402 (1932) (“In the place of judicial procedure, available in the courts which were open and functioning, he set up his executive commands . . . .”); Ex parte Milligan, 71 U.S. (4 Wall.) 2, 127 (1866) (“Martial law can never exist where the courts are open, and in the proper and unobstructed exercise of their jurisdiction.”); cf. Foucha v. Louisiana, 504 U.S. 71, 86 (1992).  


	The cases on which the government relies are not to the contrary.  In virtually all of those cases, the person detained was charged and brought to trial before either a civil or military court.  See In re Yamashita, 327 U.S. 1 (1946); Ex parte Quirin, 317 U.S. 1 (1942); Colepaugh v. Looney, 235 F.2d 429 (10th Cir. 1956); see also Moyer v. Peabody, 212 U.S. 78, 83 (1909) (petitioner detained until he could be safely “delivered to the civil authorities, to be dealt with by law”); Luther v. Borden, 48 U.S. (7 How.) 1, 78-81 (1849) (Woodbury, J., dissenting) (noting that during Shay’s rebellion and Burr conspiracy, the government only used the military in aid of the civil courts).


	The government does cite one case involving detention of an American citizen without charges during wartime.  See In re Territo, 156 F.2d 142 (9th Cir. 1946).  Unlike here, however, the petitioner in Territo was declared a prisoner of war and treated in accordance with that status.  The government in this case has disavowed any intent to declare Padilla a prisoner of war.  Given that disavowal (and even without it), no impediment exists to his prosecution in federal court for any alleged terrorist offense.  As in Milligan, the federal courts are open and functioning.


	D.  Petitioner’s Ongoing Confinement In A Military Brig Has Not Been Accompanied By			Any Procedural Safeguards





	Both in the civil and criminal context, the Supreme Court has insisted that the government provide basic procedural safeguards before depriving individuals of their physical liberty.  Those safeguards include, at a minimum, notice and an opportunity to be heard.  Petitioner has plainly received neither, nor has he been permitted to consult with his lawyer.  This is not a mere dispute over timing.  In the government’s view, petitioner may never be entitled to charges and a hearing, even if he is held in a military brig for the rest of his life.  When similar claims have arisen in the past, the Supreme Court has emphatically rejected such an expansive view of the government’s authority.


	For example, in United States v. Salerno, 481 U.S. 739 (1987), the Court held that certain criminal defendants could be detained prior to trial on the basis of dangerousness, but only after noting that Congress had carefully limited the scope of the statute to specified crimes, that the 


length of detention was necessarily limited, and that the government was required to prove in an adversary hearing with the detainee represented by counsel that there were no other conditions of release that would assure the safety of the public.  In Foucha v. Louisiana, 504 U.S. 71 (1992), the Court ruled that that a criminal defendant who had been found not guilty by reason of insanity was entitled to be released from a mental institution unless the state could prove at an adversary hearing that he remained mentally ill and dangerous.  


	Here, the government argues for almost the antithesis of the protections required by Salerno and Foucha.  It insists that its judgment that Padilla is an “enemy combatant” is entitled to near-total deference and that, once this determination is made, he can be held indefinitely in jail without charges or trial.  Thus, it maintains, he has no need for counsel and no right to an evidentiary hearing at which he can challenge the govern�ment’s facts or raise legal defenses.  Rather than meet the heightened standard of proof imposed in both Salerno and Foucha, let alone satisfy the reasonable doubt standard required in criminal cases, the government contends that petitioner can be confined indefinitely so long as it presents “some evidence” in support of its claims in what amounts to an ex parte proceeding.


Even if deference were due to the government’s decision to characterize Padilla as an “enemy combatant,” the government is entitled to no deference regarding its decision to imprison petitioner indefinitely in a military brig without charges or trial.  If the government wishes to keep petitioner in jail, both precedent and principle indicate that he must be tried at a proceeding where he is represented by counsel, where evidence is taken, and where the government has the burden of showing that he committed a crime.  The higher the stakes, the more important it is to ensure that the government does not act arbitrarily or in error.  See Mathews v. Eldridge, 424 U.S. 319 (1976).


�
CONCLUSION


	For the reasons stated above, petitioner is entitled to be tried or released from his present confinement.


Dated:	New York, New York


	September 26, 2002
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� Although petitioner has apparently taken the name of Abdullah al-Muhajir, he is referred to as Jose Padilla in the habeas corpus petition.  Accordingly, amici refer to petitioner as Jose Padilla in this brief.


� The change in petitioner’s status was announced in a presidential order dated June 9, 2002.


� Letter from Deputy Attorney General Kleindienst to Chairman Celler of the House Judiciary Committee (Dec. 17, 1969), quoted in H.R. Rep. 92-116 (Apr. 6, 1971), reprinted in 1971 U.S.C.C.A.N. 1435, 1437.  


�  In contrast to the situation facing the Supreme Court in Quirin, we are now engaged in an undeclared “war” of potentially limitless duration against a terrorist organization that is apparently uncontrolled by any nation state.  





�  It is worth noting that the framers of the Constitution provided enhanced, rather than diminished, procedural safeguards for citizens accused of treason.  See U.S. Const. art. III, § 3.





�  If the government attempted to detain Padilla as a prisoner of war, this Court (or some court) would have to determine if the designation of “enemy combatant” were legitimate given the nature of the hostilities and Padilla’s alleged connection to them.  See United States v. Noriega, 746 F. Supp. 1506 (S.D. Fla. 1990).  The Court might also have to judge the lawfulness of the conditions under which Padilla is confined given the protections afforded to prisoners of war under international law.  Given the government’s disavowal of prisoner of war status, these issues are premature.





�  In our view, subjecting citizens to military tribunals would raise serious constitutional issues under present circumstances, despite Quirin.


�  This Court need not determine if Padilla could be tried before a military court.  As noted earlier, the presidential order authorizing military commissions does not extend to American citizens.


* “Counsel gratefully acknowledge the research assistance of legal interns Sharmila L. Murthy and Yohance C. Edwards in the preparation of this brief.”





		























