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Amici will address the following questions: 
Whether Section 1005 of the Detainee Treatment Act of 

2005 divests this Court of jurisdiction over this case, and if 
so, whether that provision is constitutional. 
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>!812�@�5?716�:�7+=#>�5�=#>�A

Page 
QUESTIONS PRESENTED..................................................... i 

TABLE OF AUTHORITIES.................................................... v 

INTEREST OF AMICI ............................................................. 1 

SUMMARY OF ARGUMENT ................................................. 2 

ARGUMENT ............................................................................... 3 

I. THE DETAINEE TREATMENT ACT DOES NOT 
DEPRIVE THIS COURT OF JURISDICTION TO 
CONSIDER PETITIONER’S CHALLENGES TO 
THE MILITARY COMMISSION’S JURISDICTION 
TO TRY H IM .......................................................................... 3 

A. The Text  And Structure Of The Act  Show 
That  I t  Does Not  Disturb This Cour t ’s Ju-
r isdict ion Over  This Case............................................ 3 

B. The L egislat ive History Of The Act  Con-
firms That  Sect ion 1005(e)(1) Does Not 
Apply To Pending Cases............................................. 7 

C. Sect ion 1005 I s Not  Presumed To Apply 
To Pending Cases On The Ground That  I t  
I s A “Jur isdict ional”  Statute.................................... 10 

D. Sect ion 1005 Should Be Const rued To 
Avoid The Ser ious Const itut ional I ssues 
That  Would Be Raised By Ouster  Of This 
Cour t ’s Jur isdict ion.................................................... 12 

E. Even I f This Court ’s Jur isdict ion Under 
Sect ion 2241 Has Been Repealed, The 
Cour t  Retains Author ity To Entertain A 
Habeas Corpus Pet it ion Based On The 
Const itut ion I tself ...................................................... 14 



iv 

>!812�@�5?716�:�7+=#>�5�=#>�A*PQ:�R�S�T U S�V!W X

Page 

 

II. IF THE DETAINEE TREATMENT ACT DIVESTS 
THIS COURT OF JURISDICTION, THEN IT IS 
UNCONSTITUTIONAL......................................................... 18 

A. The Act Would Not Leave In Place The 
Constitutionally Required Core of Habeas 
Corpus.......................................................................... 19 

B. Congress Has Not Invoked Its Suspension 
Clause Power.............................................................. 26 

C. The Constitutional Prerequisites For 
Invocation Of The Suspension Power—
I nvasion Or  Rebellion, And Urgent  Threat  
To Public Safety—Are Absent................................. 29 

CONCL USI ON.......................................................................... 30 



v 

 

>!812�@�5?716�8#;1>�E17+3�4 >�4 5#A

: 8+A*5#A
Page(s) 

Abney v. United States, 431 U.S. 651 (1977).......................... 21 
Bruner v. United States, 343 U.S. 112 (1952) ........................ 11 
Davis v. Herring, 800 F.2d 513 (5th Cir. 1986) ...................... 21 
Doe v. Chao, 540 U.S. 614 (2004) ............................................... 9 
Duncan v. Kahanamoku, 327 U.S. 304 (1946)....................... 28 
Eisentrager v. Forrestal, 174 F.2d 961 (D.C. Cir. 

1949), rev’d sub nom. Johnson v. Eisentrager , 
339 U.S. 763 (1950) ............................................................. 15 

Ex parte Bol lman, 8 U.S. (4 Cranch) 75 (1807) ... 17, 18, 19, 20 
Ex parte Burford, 7 U.S. (3 Cranch) 448 (1806) .............. 12, 20 
Ex parte McCardle, 73 U.S. (6 Wall.) 318 (1867)................... 21 
Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868)............. 20, 21 
Ex parte Merryman, 17 F. Cas. 144 (C.C.D. Md. 

1861) (No. 9487) .................................................................. 26 
Ex parte Royal l , 117 U.S. 241 (1886) ................................ 24, 25 
Ex parte Yerger , 75 U.S. (8 Wall.) 85 (1868) .... 9, 14, 15, 20, 29 
Felker  v. Turpin, 518 U.S. 651 (1996) ............................... 16, 17 
Fisher  v. Baker , 203 U.S. 174 (1906) ....................................... 28 
Gi l l iam v. Foster , 61 F.3d 1070 (4th Cir. 1995) ..................... 21 
Hal lowel l  v. Commons, 239 U.S. 506 (1916) .................... 10, 11 
Hernandez v. Aury, 12 F. Cas. 33 (D.S.C. 1818) (No. 

6413) ..................................................................................... 20 
Hughes A i rcraft Co. v. Uni ted States ex rel . 

Schumer , 520 U.S. 939 (1997) ..................................... 10, 11 
I NS v. St. Cyr , 533 U.S. 289 (2001) .................................passim 
Johnson v. Eisentrager , 339 U.S. 763 (1950) ......................... 15 
Landgraf v. USI  Fi lm Products, 511 U.S. 244 (1994) ...... 5, 10 
Lindh v. Murphy, 521 U.S. 320 (1997) ............................ 5, 6, 11 
Mannes v. Gi l lespie, 967 F.2d 1310 (9th Cir. 1992)............... 21 
Mathews v. Diaz, 426 U.S. 67 (1976) ................................. 11, 25 
NLRB v. Cathol ic Bishop, 440 U.S. 490 (1979) ..................... 12 
New v. Cohen, 129 F.3d 639 (D.C. Cir. 1997) ......................... 25 
Oestereich v. Selective Service Local  Board No. 11, 

393 U.S. 233 (1968) ............................................................. 13 



vi 

> 812�@�5J716�8#;1>�E+7+3�4 >�4 5#A*PQ:�R�S�T U S�V!WMX

Page(s) 

 

Qassim v. Bush, 2005 U.S. Dist. LEXIS 34618 
(D.D.C. Dec. 22, 2005)........................................................ 23 

Rasul v. Bush, 542 U.S. 466 (2004) ....................... 14, 16, 19, 30 
Satter v. Leapley, 977 F.2d 1259 (8th Cir. 1992).................... 21 
Schlesinger v. Councilman, 420 U.S. 738 (1975)................... 25 
Shaughnessy v. United States ex rel. Mezei, 345 U.S. 

206 (1953)............................................................................. 17 
Smith v. Bennett, 365 U.S. 708 (1961)..................................... 18 
Swain v. Pressley, 430 U.S. 372 (1977) ....................... 19, 21, 22 
Thomas Sim’s Case, 61 Mass. 285 (1851) ............................... 20 
United States v. Hamil ton, 3 U.S. (3 Dall.) 17 (1795)........... 20 
United States v. Munsingwear , I nc., 340 U.S. 36 

(1950).................................................................................... 12 
United States v. Vi l lato, 28 F. Cas. 377 (C.C.D. Pa. 

1797) (No. 16,662) ............................................................... 20 
Webster  v. Doe, 486 U.S. 592 (1988)......................................... 26 
Weinberger  v. Rossi , 456 U.S. 25 (1982) ................................... 9 

:�7+=+A*>�4 >�;1>�4 71=�81@$81=1CYA*>!8#> ;1>�7+3�B�F�3�7�Z�4 A*4 71=<A
 

U.S. Const. art. I, § 9, cl. 2 ................................................passim 
All Writs Act, 28 U.S.C. § 1651............................................ 3, 16 
28 U.S.C. § 2241...................................................................... 2, 24 
Act of Mar. 3, 1863, 12 Stat. 755............................................... 27 
Act of July 1, 1902, ch, 1369, 32 Stat. 691 ............................... 28 
Detainee Treatment Act of 2005, Pub. L. No. 109-

148, div. A, tit. X (2005).............................................passim 
1 Stat. 81...................................................................................... 17 
17 Stat. 14-15 .............................................................................. 27 

@�5#I14 A�@M8#>�4 Z�5J9�8#>�5#3�4 81@!A

National Defense Authorization Act, H.R. 1815, 
109th Cong., 1st Sess., tit. XIV.......................................... 3 

151 Cong. Rec. S12,652 (daily ed. Nov. 10, 2005)..................... 7 
151 Cong. Rec. S12,727 (daily ed. Nov. 14, 2005)..................... 8 
151 Cong. Rec. S12,777 (daily ed. Nov. 15, 2005)................. 7, 8 
151 Cong. Rec. S14,073 (daily ed. Dec. 20, 2005) ..................... 9 



vii 

> 812�@�5J716�8#;1>�E+7+3�4 >�4 5#A*PQ:�R�S�T U S�V!WMX

Page(s) 

 

151 Cong. Rec. S14,256 (daily ed. Dec. 21, 2005) ............. 7, 8, 9 
71>�E15#3�8#;1>�E+7+3�4 >�4 5#A

Department of Defense Military Commission Order 
No. 1 (Aug. 31, 2005).......................................................... 22 

Duker, William F., A Constitutional History of Ha-
beas Corpus 149 (1980)................................................ 26, 27 

Fakhimi, Morad, Terrorism and Habeas Corpus: A 
Jurisdictional Escape, 30 J. Sup. Ct. Hist. 226 
(2005).................................................................................... 18 

Oaks, Dallas, Habeas Corpus in the States, 32 U. Chi. 
L. Rev. 243 (1964) .............................................................. 20 

Paschal, Francis, The Constitution and Habeas Cor-
pus, 1970 Duke L.J. 605 (1970)......................................... 26 

Steiker, Jordan, Incorporating the Suspension 
Clause: Is There a Constitutional Right to Fed-
eral Habeas Corpus for State Prisoners, 92 
Mich. L. Rev. 862 (1994).................................................... 20 



 

 

4 =#>�5�3�5#A*>�716�819.4 :�4�: ;�3�4 815 1

Amici respectfully submit this brief to the Court on the 
effect of the Detainee Treatment Act of 2005, which was en-
acted after this Court granted certiorari in this case.  Amici 
submit that the Act does not divest this Court of jurisdiction 
over this case, and that the Court should proceed to a de-
termination on the merits. 

Amicus Center for National Security Studies is a non-
profit, nongovernmental civil liberties organization in Wash-
ington, D.C., that was founded in 1974 to ensure that civil 
liberties are not eroded in the name of national security.  
The Center has worked for more than 25 years to find solu-
tions to national security problems that protect both the civil 
liberties of individuals and the legitimate national security 
interests of the government. 

Amicus the Constitution Project is a nonprofit organi-
zation that seeks to build consensus on and develop solutions 
to contemporary legal and constitutional issues through a 
combination of scholarship and public education.  After Sep-
tember 11, 2001, the Project created its Liberty and Secu-
rity Initiative, a bipartisan, blue-ribbon committee of promi-
nent Americans, to address the importance of preserving 
civil liberties even as we work to enhance our Nation’s secu-
rity.  The Initiative develops recommendations on such is-
sues as the use of military commissions and the detention of 
suspected terrorists.  In addition, the Project's Courts Ini-
tiative conducts public education on the importance of an 
independent judiciary and cautions against legislation by 
Congress and state legislatures that would limit the sub-
stantive jurisdiction of courts. 

                                                 
1 No counsel for a party authored this brief in whole or in part, and 

no person or entity other than amici and their counsel made any monetary 
contribution toward the preparation or submission of this brief.  Letters 
indicat ing the par t ies’ consent  to the filing of this br ief have been submit -
ted to the Clerk. 
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I. The recently-enacted Detainee Treatment Act of 
2005 (Act), which purports to replace habeas corpus review 
for detainees at Guantanamo Bay with judicial review after 
the final decisions of military tribunals and commissions, 
does not divest this Court of jurisdiction over this case.  The 
text, structure, and legislative history of the Act make clear 
that it does not apply to habeas cases, such as this, already 
pending in the federal courts on the date of enactment.  Nor 
does the Act apply to this case on the reasoning that it is ju-
risdictional.  Further, applying the Act to pending cases 
would raise serious constitutional questions as to whether 
Congress had acted in violation of the Suspension Clause of 
the Const itut ion, ar t . I , § 9, cl. 2.  F inally, even if the Act  did 
withdraw habeas jur isdict ion over this case under  28 U.S.C. 
§ 2241, this Court  would retain jur isdict ion over  this case 
and author ity to issue the wr it  under  the A ll Wr its Act  and 
the Const itut ion itself. 

I I . I f the Act  does divest  this Cour t  of jur isdict ion over  
this case, then it  is unconst itut ional.  The Suspension Clause 
guarantees that , unless Congress specifically acts to suspend 
the wr it , the core of the Great  Wr it  at  common law, which 
would issue to test  the legality of Execut ive detent ion, must 
remain available.  Cont rary to longstanding habeas pract ice, 
under  which a habeas pet it ioner  could challenge the author-
ity of the Execut ive to detain him and the military to t ry him 
even before any proceedings were completed on the ground 
that  he had a r ight  not  to be so t r ied, the Act  would depr ive 
pet it ioner  of that  opportunity.  Moreover , it  is far  from clear 
that  the Act  would otherwise allow pet it ioner  to raise many 
of his core const itut ional and legal challenges after  any final 
ruling by a military commission.  The Act  cannot  be de-
fended as a valid suspension of habeas corpus by Congress 
because Congress has given no indicat ion that  it  has taken 
the grave step of invoking its Suspension Clause powers and 
because the const itut ional prerequisites for  a suspension—
an “ I nvasion”  or  a “Rebellion”—are not  present , as they 
have been on the rare occasions when Congress has sus-
pended habeas corpus. 
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 The recently-passed Detainee Treatment Act of 2005 
(Act ) does not  disturb this Cour t ’s jur isdict ion to enter tain 
pet it ioner ’s legal challenge to the author ity of the military 
commission that  has been convened to t ry him.2  The provi-
sions of the Act  limit ing the jur isdict ion of federal courts to 
hear  Guantanamo detainees’ claims apply only prospectively 
to applicat ions for  wr its of habeas corpus filed on or  after  the 
effect ive date of the Act .  Thus, the Act  does not  affect  the 
pending proceedings on pet it ioner ’s applicat ion for  a wr it  of 
habeas corpus, which he filed on Apr il 6, 2004 (see Pet . App. 
21a).  This conclusion is suppor ted by the text  and st ructure 
of the Act , its legislat ive history, and the well-established 
canon that  cour ts should avoid construing a statute in a 
manner that  raises “ser ious const itut ional problems” where 
“an alternat ive interpretat ion is ‘fair ly possible.’ ”   INS v. St. 
Cyr, 533 U.S. 289, 298 (2001).  I n addit ion, even if the Act  did 
preclude this Cour t  from enter taining pet it ioner ’s challenge 
under  28 U.S.C. § 2241, this Cour t  would st ill have author ity 
to enter tain pet it ioner ’s challenge under  the Const itut ion 
itself and under  the A ll Wr its Act , 28 U.S.C. § 1651. 

8+{|> }!W.>�W ~�T�8#S�X?A*T � V!� T V�� W.71��>�}!W$81� T1A*}�R��h> }!� T#4 T
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1. Sect ion 1005(e) of the Act , ent it led “Judicial Review 
of Detent ion of Enemy Combatants,”  is composed of three 
pr incipal subsect ions.  Sect ion 1005(e)(1) provides: 

                                                 
2 The Detainee Treatment Act of 2005 was enacted as Title X of Di-

vision A of Public Law No. 109-148, which was signed into law by the 
President on December 30, 2005.  An identical version of the Detainee 
Treatment Act appears at Title XIV of the National Defense Authoriza-
tion Act, H.R. 1815, 109th Cong., 1st Sess., which has passed both Houses 
of Congress but has not yet been signed by the President.   
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IN GENERAL.—Sect ion 2241 of t it le 28, 
United States Code, is amended by adding at  the 
end the following: 

 “ (e) Except  as provided in sect ion 1005 of the 
Detainee Treatment  Act  of 2005, no cour t , just ice, or  
judge shall have jur isdict ion to hear  or  consider— 

“ (1) an applicat ion for  a wr it  of habeas cor-
pus filed by or  on behalf of an alien detained by 
the Depar tment  of Defense at  Guantanamo Bay, 
Cuba; or  

“ (2) any other  act ion against  the United 
States or  its agents relat ing to any aspect  of the 
detent ion by the Department  of Defense of an 
alien at  Guantanamo Bay, Cuba, who— 

“(A) is cur rent ly in military custody; or  

“ (B) has been determined by the 
United States Cour t  of Appeals for  the Dis-
t r ict  of Columbia Circuit  in accordance with 
the procedures set  for th in sect ion 1005(e) 
of the Detainee Treatment  Act  of 2005 to 
have been proper ly detained as an enemy 
combatant .”  

Subsect ions (2) and (3) set  for th procedures for  the review of 
final decisions of, respect ively, the Combatant  Status Re-
view Tr ibunals (CSRTs) and military commissions, including 
in both instances limited review by the United States Cour t  
of Appeals for  the Dist r ict  of Columbia Circuit .3  

Sect ion 1005(h) provides: 

EFFECTI VE DATE— 

(1) I N GENERAL —This sect ion shall take ef-
fect  on the date of the enactment  of this Act . 

                                                 
3 Section 1005(e)(4) provides that the Secretary of Defense shall be 

named the respondent in any appeal to the United States Court of Ap-
peals for the District of Columbia from a decision of the CSRT or military 
commission. 
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(2) REVIEW OF COMBATANT STATUS 
TRIBUNAL AND MILITARY COMMISSION 
DECISIONS—Paragraphs (2) and (3) of subsection 
(e) shall apply with respect to any claim whose re-
view is governed by one of such paragraphs and that 
is pending on or after the date of the enactment of 
this Act. 

2. The foregoing provisions make clear that Congress 
did not intend Section 1005(e)(1) to apply to pending habeas 
cases challenging the authority of a military commission to 
try an individual, including this case.  This conclusion follows 
as a straightforward matter from applying standard princi-
ples of statutory construction to the text of Section 1005. 

Section 1005(h)(1), standing on its own, is silent as to 
whether Section 1005(e)(1) should apply to pending cases, 
stating only that the section “shall take effect on the date of 
the enactment of this Act.”  That effective-date provision 
does not resolve whether Section 1005(e)(1) applies to pend-
ing cases; as this Court has stated several times, “a ‘state-
ment that a statute will become effective on a certain date 
does not even arguably suggest that it has any application to 
conduct that occurred at an earlier date.’ ”  St. Cyr, 533 U.S. 
at 317 (quoting Landgraf v. USI Film Prods., 511 U.S. 244, 
257 (1994)).   

When Section 1005(h)(1) is viewed in combination with 
Section 1005(h)(2), however, it becomes clear that Congress 
affirmatively decided not to oust the courts’ jurisdiction over 
cases such as this one.  In contrast to Section 1005(h)(1), Sec-
tion 1005(h)(2) states that Sections 1005(e)(2) and (3) “shall 
apply” to certain cases pending as of enactment.  Because 
Section 1005(h)(2) singles out only Sections 1005(e)(2) and (3) 
for application to pending cases, and excludes Section 
1005(e)(1) from that rule, it strongly indicates, by negative 
implication, that Section 1005(e)(1) will apply only to habeas 
actions initiated after enactment of the Act, and not to ha-
beas cases pending on the date of enactment.   

This Court encountered an analogous statutory scheme 
in Lindh v. Murphy, 521 U.S. 320 (1997).  In that case, the 
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Court considered whether amendments to chapter 153 of 
Title 28 imposing new limitations on the availability of fed-
eral habeas corpus in non-capital cases, which were enacted 
as part of the Antiterrorism and Effective Death Penalty 
Act of 1996 (AEDPA), should apply to cases pending on the 
date of AEDPA’s enactment.  Although the pertinent provi-
sions of AEDPA did not expressly address the temporal ap-
plicability of the amendments to chapter 153, the Court 
stressed that AEDPA had also amended chapter 154 of Title 
28 by imposing limitations on habeas corpus in capital cases 
and had expressly provided that those amendments would 
apply to pending cases.  Lindh, 521 U.S. at 327.  The Court 
concluded that AEDPA’s express application of chapter 154 
“to all cases pending at enactment . . . indicat[ed] implicitly 
that the amendments to chapter 153 were assumed and 
meant to apply to the general run of habeas cases only when 
those cases had been filed after the date of the Act.”  Id.  
(emphasis added). 

Lindh’s reasoning is directly on point.  “If Congress was 
reasonably concerned to ensure that [Section 1005(e)(2) and 
(3)] be applied to pending cases, it should have been just as 
concerned about [Section 1005(e)(1)], unless it had the dif-
ferent intent that the latter [section] not be applied to the 
general run of pending cases.”  521 U.S. at 329.  This conclu-
sion that Congress intended Section 1005(e)(1) not to apply 
to pending habeas actions is buttressed by the “the familiar 
rule that negative implications raised by disparate provi-
sions are strongest when the portions of a statute treated 
differently had already been joined together and were being 
considered simultaneously when the language raising the 
implication was inserted.”  Id. at 330.  Sections 1005(h)(1) 
and (2) appear together in the same section of the statute, 
and (as discussed below) Congress considered them together 
when drafting the statute.  Thus, Section 1005(h)’s express 
and carefully considered application of the new provisions 
for review in Sections 1005(e)(2) and (3), and only those Sec-
tions, to pending cases strongly indicates that Section 
1005(e)(1) does not bar habeas petitions pending on the date 
of the Act’s enactment.   
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The text and structure of Section 1005 are sufficiently 
clear about the temporal applicability of Section 1005(e)(1) 
that no resort to legislative history is necessary.  The legis-
lative history on that question, however, confirms that Con-
gress did not intend the Act to divest this Court or any other 
federal court of jurisdiction to consider habeas applications 
pending on the date of the statute’s enactment.  In particu-
lar, the language of Section 1005(h) that Congress enacted 
stands in sharp contrast to earlier versions of that provision, 
which would have applied new restrictions on habeas corpus 
applications by Guantanamo Bay detainees to all pending 
cases.   

As Senator Levin, one of the Act’s chief sponsors, ex-
plained on the floor, Congress’ decision not to apply Section 
1005(e)(1) to pending cases is demonstrated by the fact that 
it adopted the final language of Section 1005(h) in lieu of at 
least three other proposed versions, each of which would 
have sought to divest this Court of jurisdiction over this 
case.  See 151 Cong. Rec. S14,257-S14,258 (daily ed. Dec. 21, 
2005).  An earlier version (the Graham-Kyl-Chambliss 
Amendment), which passed the Senate on November 10, 
2005, contained language to the effect that the preclusion of 
jurisdiction over habeas corpus petitions filed by detainees 
at Guantanamo Bay “shall apply to any application or other 
action that is pending on or after the date of enactment of 
this Act.” See id. at S12,667 (daily ed. Nov. 10, 2005) 
(Amendment 2516, § (d)(3)); see also id. at S12,655 (virtually 
identical language in proposed Amendment 2515).  On the 
floor, Senator Levin expressed his opposition to the Gra-
ham-Kyl-Chambliss Amendment on the ground (among oth-
ers) that it would terminate this Court’s jurisdiction over 
this case. See id. at S12,664. 

Just a few days later, the Senate replaced the Graham-
Kyl-Chambliss Amendment with the Graham-Levin-Kyl 
Amendment, the direct predecessor of Section 1005.  See 151 
Cong. Rec. S12,803 (daily ed. Nov. 15, 2005) (vote on 
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Amendment 2524).4  Senator Levin stated on the floor dur-
ing the debate on the Graham-Levin-Kyl Amendment that 
the Amendment was preferable to the earlier Amendment 
because, among other things, its new limits on habeas corpus 
petitions by Guantanamo detainees “would apply only to 
new habeas cases filed after the date of enactment.”  Id. at 
S12,802.  No Senator rebutted that statement by Senator 
Levin during the debate.5 

When the Senate eventually voted on the final version 
of the National Defense Authorization Act, which contained 
the language at issue in this case (drawn directly from the 
Graham-Levin-Kyl Amendment approved by the Senate on 
November 15), Senator Levin again stated his understand-
ing that the Amendment does not divest this Court of juris-
diction of this case and expressed his support of that deci-
sion:  “By taking this position, we preserve comity between 
the judicial and legislative branches.”  See 151 Cong. Rec. 
S14,257 (daily ed. Dec. 21, 2005).  In other words, Congress 
desired to “avoid repeating the unfortunate precedent in Ex 
parte McCardle, [74 U.S. (7 Wall.) 506 (1868),] in which Con-
gress intervened to strip the Supreme Court of jurisdiction 
over a case which was pending before the Court.”  151 Cong. 
Rec. S14,257-S14,258 (daily ed. Dec. 21, 2005). 

Congress therefore showed due respect for this Court’s 
adjudicative processes.  At a minimum, a far more clear ba-
sis in text and legislative history would be required to reach 
the conclusion that Congress deliberately decided to inter-
vene in a case already pending before this Court and nullify 

                                                 
4 The text of Amendment 2524 appears at 151 Cong. Rec. S12,752-

S12,773 (daily ed. Nov. 14, 2005).
5 In addition, another early draft amendment contained language 

stating that the new limits on habeas jurisdiction “shall apply to any 
application or other action that is pending on or after the date of 
enactment of this Act,” but that version never became law.  See 151 Cong. 
Rec. S14,257-S14,258 (daily ed. Dec. 21, 2005) (statement of Sen. Levin).  
Finally, a House proposal at the Conference Committee would have 
provided that the limits “shall apply to any application or action that is 
pending on or after the date of enactment of this Act.”  Id.  That proposal 
was not enacted. 
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this Cour t ’s author ity to decide that  case.  Cf. Ex parte Yer-
ger, 75 U.S. (8 Wall.) 85, 106 (1868) (declining to conclude 
that  Court ’s jur isdict ion had been repealed “without  the ex-
pression of such intent , and by mere implicat ion” ). 

There were, to be sure, statements made in the Sen-
ate—after the definit ive November  15 Senate vote on the 
Graham-L evin-Kyl Amendment , which became Sect ion 
1005—that  suggest  that  some Senators expected Sect ion 
1005(e)(1) to apply to pending cases, including this case.6  
Other  Senators stated precisely the opposite conclusion.7  
But  even if the expressed remarks by Senators do not  re-
solve the quest ion, the Senate’s actions do.  The Senate re-
placed a version of the amendment that  would have ex-
pressly applied the new limits on habeas corpus to pending 
cases with one that  did not .  This deliberate act ion by the 
Senate is power ful evidence that  Sect ion 1005(e)(1) does not  
apply to pending cases.  Cf. Doe v. Chao, 540 U.S. 614, 621-
623 (2004) (declining to adopt  reading of statute that  would 
have replicated language that  Congress removed from the 
bill dur ing draft ing process).

                                                 
6 See 151 Cong. Rec. S14,263-S14,268 (daily ed. Dec. 21, 2005) (state-

ments of Sen. Kyl and Sen. Graham).  These statements by Senators Gra-
ham and Kyl were made well after the definitive vote in the Senate on 
November 15, 2005, to adopt the Graham-Levin-Kyl Amendment.  See pp. 
7-8, supra.  Senator  L evin’s floor  statement  explaining that  the rest r ic-
t ions on habeas in the Amendment  would not  apply to pending cases was 
made dur ing debate on that  specific Amendment  and just  before that  de-
finit ive vote.  See pp. 7-8, supra.  Senator  L evin’s statement  is therefore 
far  more probat ive of the meaning of that  Amendment .  Cf. Weinberger v. 
Rossi, 456 U.S. 25, 35 (1982) (declining to accord weight  to “post  hoc”  con-
gressional statements). 

7 See 151 Cong. Rec. S14,170 (daily ed. Dec. 20, 2005) (statement  of 
Sen. Kennedy); id. at  S14,245 (daily ed. Dec. 21, 2005) (statement  of Sen. 
L eahy); id. at  S14,252, S14,274 (statement  of Sen. Durbin); id. at  S14,253, 
S14,272 (statement  of Sen. Feingold); id. at  S14,275 (statement  of Sen. 
Reid). 
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Any suggestion that Section 1005(e) should be pre-
sumed to apply to pending cases simply because it is juris-
dictional in nature should be rejected.  In Landgraf, this 
Cour t  did state, in explaining the contours of the “presump-
t ion against  statutory ret roact ivity,”  that  it  had “ regular ly 
applied intervening statutes confer r ing or oust ing jur isdic-
t ion, whether  or  not  jur isdict ion lay when the under lying 
conduct  occurred or  when the suit  was filed.”   See 511 U.S. 
at  273-274.  But  that  statement  does not  control this case 
because, as this Court  fur ther  explained in Landgraf, 
“ [a]pplicat ion of a new jur isdict ional rule usually ‘takes away 
no substant ive r ight  but  simply changes the t r ibunal that  is 
to hear  the case.’ ”   Id. (quot ing Hallowell v. Commons, 239 
U.S. 506, 508 (1916)).  As the Cour t  has explained, 
“ [s]tatutes merely addressing which court  shall have jur is-
dict ion to enter tain a par t icular  cause of act ion can fair ly be 
said merely to regulate the secondary conduct  of lit igat ion 
and not  the under lying pr imary conduct  of the par t ies.  Such 
statutes affect  only where a suit  may be brought , not  
whether  it  may be brought  at  all.”   Hughes Aircraft Co. v. 
United States ex rel. Schumer, 520 U.S. 939, 951 (1997) (in-
ternal citat ion omit ted).8 

Here, the effect  of the applicat ion of Sect ion 1005(e) 
would not  be merely procedural, for  it  would leave pet it ioner 
without  any judicial forum whatsoever  to hear  his cur rent  
challenge to the military commission’s author ity to t ry him.  
Sect ion 1005(e) affects whether  such a challenge “may be 
brought  at  all.”   I n that  respect , this case is, again, similar  to 
Lindh, where the Cour t , in holding that  AEDPA’s amend-
ments to Tit le 153 did not  apply to pending habeas cases, 

                                                 
8 This Court also cast doubt on the proposition that there is any 

“presumpt ion”  that  jur isdict ional statutes apply to pending cases.  See 
Hughes Aircraft, 520 U.S. at  950 (“The Ninth Circuit  simply misread our  
decision in Landgraf, for  the only ‘presumpt ion’ ment ioned in that  opinion 
is a general presumpt ion against ret roact ivity.” ). 
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noted that the new restrictions on habeas imposed by 
AEDPA went  “beyond ‘mere’ procedure to affect  substan-
t ive ent it lement  to relief.”   521 U.S. at  327.  Here, a reading 
of Sect ion 1005 that  would depr ive all federal cour ts (includ-
ing this Cour t) of jur isdict ion over  this case ipso facto would 
render  the statute determinat ive of pet it ioner ’s claimed sub-
stantive r ights.  As such, Sect ion 1005(e)(1) should be sub-
ject  to the Cour t ’s regular  presumpt ion against  ret roact ivity 
and not  made applicable to already-pending cases.9 

I n any event, whether  or  not  Sect ion 1005(e)’s provi-
sions are fair ly character ized as “substant ive” or  “proce-
dural,”  the Cour t  in Lindh made clear  that , “ in determining 
a statute’s temporal reach generally, our  normal rules of 
const ruct ion apply.”   521 U.S. at  326.  I n other  words, 
“ [a]lthough Landgraf’s default  rule would deny applicat ion 
when a ret roact ive effect  would otherwise result , other  con-
st ruct ion rules may apply to remove even the possibility of 
ret roact ivity (as by render ing the statutory provision wholly 
inapplicable to a par t icular  case).”   Id.  Here, as discussed 
above, Sect ion 1005(h)(2)’s express applicat ion of the stat -
ute’s provisions for  review of final CSRT and commission 
decisions to pending cases demonst rates by negat ive impli-
cat ion that  Sect ion 1005(e)(1) does not  apply to pending 
habeas cases such as this one.  Thus, under Lindh, normal 

                                                 
9 The fact that petitioner could attempt to present his jurisdictional 

challenge to the military commission itself does not render Section 
1005(e)(1) “procedural”  for  purposes of ret roact ivity analysis.  See Hughes 
Aircraft, 520 U.S. at  951.  I t  is highly doubt ful that  a military commission 
convened pursuant  to the President ’s Military Orders could declare itself 
unconst itut ional.  Cf. Mathews v. Diaz, 426 U.S. 67, 76-77 (1976) (exhaus-
t ion is fut ile when administ rat ive agency has no power  to declare govern-
ing statute unconst itut ional).  Thus, this Court ’s decision in Hallowell v. 
Commons, 239 U.S. 506 (1916), upholding the dismissal of a suit  for  equi-
table t it le to a deceased I ndian’s estate on the ground that  a new statute 
confer red all jur isdict ion over  such mat ters on the Secretary of I nter ior , is 
inapposite.  Hallowell was not  a habeas case involving an incarcerated 
individual, and arguably the new statute did not  “alter [] the nature or  
validity of pet it ioner ’s r ights or  the Government ’s liability.”   Bruner v. 
United States, 343 U.S. 112, 116 (1952).  Here, the new limits on habeas 
challenges in Sect ion 1005(e)(1), if applied to pet it ioner ’s case, would sig-
nificant ly “alter [] the nature or  validity”  of his r ights. 



 

 

12

rules of statutory construction preclude application of Sec-
tion 1005(e)(1) to this case. C+{oA�WM� T U R�SD� LML*N�A*}!R�V�� X�2�W�:�R�S!� T � V!W X�>�R'8��*R�U X�> }!W

A�W � U R�V!�|:�R�S!� T U T V�T U R*S!� �Y4 � � V!WM�h>�}!� Tf��R�V�� Xm2�W
3�� U � WMX.2��$7#V!� T W �#7#� >�}�U �+:�R�V�� T w ��H V�� U � X�U � T U R�S

Well-established canons of statutory construction fur-
ther support the conclusion that Section 1005(e) does not ap-
ply to this pending case.10  A construction of a statute that 
raises serious constitutional questions is disfavored.  See 
NLRB v. Catholic Bishop, 440 U.S. 490 (1979).  If petitioner 
were deprived of a forum in which he could present his con-
stitutional challenges to the legality of the government’s 
treatment of him, then a serious constitutional question 
would be raised as to whether Congress has unconstitution-
ally suspended the writ of habeas corpus in excess of its au-
thority under the Suspension Clause.  See U.S. Const. art. I, 
§ 9, cl. 2 (“The Privilege of the Writ of Habeas Corpus shall 
not be suspended, unless when in cases of Rebellion or Inva-
sion the public Safety may require it.”).11 

                                                 
10 I n addit ion, from this Court ’s ear liest  days, it  has const rued any 

ambiguity in a statutory provision for  the wr it  of habeas corpus in favor  of 
the availability of the wr it .  As the Court  remarked in Ex parte Burford, 7 
U.S. (3 Cranch) 448, 449 (1806):  “There is some obscur ity in the act  of 
congress, and some doubts were enter tained by the cour t  as to the con-
st ruct ion of the const itut ion.  The cour t , however, in favour  of liber ty, was 
willing to grant  the habeas corpus.”  

11 Sect ion 1005(e)(1) cannot  be character ized as having preserved pe-
t it ioner ’s r ight  to seek habeas in the lower  cour ts, but  not  in this Court .  I f 
Sect ion 1005(e)(1) is deemed to apply to this case, then it  will not  be just  
this Court ’s jur isdict ion over  the case that  is ousted; no federal cour t  will 
have had jur isdict ion to enter tain pet it ioner ’s case.  See § 1005(e)(1) (“no 
court, just ice, or  judge shall have jur isdict ion to hear  or  consider  . . . any 
applicat ion for  a wr it  of habeas corpus filed by or  on behalf of an alien de-
tained by the Defense Department  at  Guantanamo Bay, Cuba”) (emphasis 
added).  I f the federal cour ts’ subject -mat ter  jur isdict ion over  a case is 
ousted while the case is pending at  any level of the judiciary, including in 
this Court , then all federal cour ts have lost  jur isdict ion over  the case ab 
initio.  Thus, the D.C. Circuit ’s decision enter taining, but  reject ing, pet i-
t ioner ’s content ions could not  remain standing; that  decision would have 
to be vacated and the habeas pet it ion dismissed for  lack of jur isdict ion.  
Cf. United States v. Munsingwear, Inc., 340 U.S. 36, 39-41 (1950).  
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This Court should avoid a construction of Section 1005 
that would raise such grave constitutional questions.  In St. 
Cyr, this Court invoked this principle in concluding that 
various provisions of the AEDPA and the Illegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996 
(IIRIRA) did not deprive federal courts of jurisdiction over 
an alien’s challenge to the At torney General’s legal conclu-
sion that  the government  lacked author ity to grant  them 
discret ionary relief from depor tat ion.  The Court  reasoned 
that  “ [a] const ruct ion of the [statutory provisions] at  issue 
that  would ent irely preclude review of a pure quest ion of law 
by any cour t  would give r ise to substant ial const itut ional 
quest ions.”   533 U.S. at  300.   

So too here (and as discussed in greater  detail below, 
pp. 18-30), a “substant ial const itut ional quest ion”  would be 
raised by a reading of Sect ion 1005(e)(1) that  would depr ive 
the federal courts from enter taining pet it ioner ’s pre-t r ial 
challenge to the Commission’s jur isdict ion over him.  “The 
fact  that  this Court  would be required to answer  the difficult  
quest ion of what  the Suspension Clause protects is in and of 
itself a reason to avoid answer ing the const itut ional ques-
t ions that  would be raised by concluding that  review was 
barred ent irely.”   St. Cyr, 533 U.S. at  301 n.13.  Moreover , 
“ the absence of such a [judicial] forum, coupled with the lack 
of a clear, unambiguous statement of congressional intent  to 
preclude judicial considerat ion on habeas of such an impor-
tant  quest ion of law [regarding the commission’s jur isdic-
t ion], st rongly counsels against  adopt ing a construct ion that  
would raise ser ious const itut ional quest ions.”   Id. at  314; see 
also Oestereich v. Selective Serv. Local Bd. No. 11, 393 U.S. 
233, 243 (1968) (Har lan, J., concurr ing) (const ruct ion of selec-
t ive service statute precluding pre-induct ion review of pet i-
t ioner ’s “substant ial claim that  he was ordered inducted pur-
suant  to an unlawful procedure . . . would raise ser ious con-
st itut ional problems”).12 

                                                 
12 By contrast, a conclusion that Section 1005(e) does not apply to 

pending cases will likely obviate most, if not all, of the serious constitu-
tional questions that would be raised by Section 1005.  Habeas actions 
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Even were Section 1005(e)(1) to apply to this case, it 
would not thwart the authority of this Court to hear peti-
tioner’s claims.  Although the statute, so applied, would de-
prive the Court of jurisdiction to consider an application for 
a writ of habeas corpus under Section 2241 of Title 28, the 
Court would retain authority to entertain a habeas corpus 
petition predicated on the Constitution itself.  Unless Con-
gress has validly suspended the writ of habeas corpus—and, 
as we explain below, it has not—the irreducible core of the 
Great Writ, to test the validity of executive detention, re-
mains available to one who is held without valid authority.   

This Court has recognized that habeas corpus is “a writ 
antecedent to statute, . . . throwing its root deep into the 
genius of our common law.”  Rasul v. Bush, 542 U.S. 466, 472 
(2004) (internal quotations marks omitted; alterations in the 
original).  “It was brought to America by the colonists, and 
claimed as among the immemorial rights descended to them 
from their ancestors . . . this great writ found prominent 
sanction in the Constitution.”  Yerger, 75 U.S. (8 Wall.) at 95-
96.  Thus, the negative phraseology of the Suspension Clause 
reflects the Framers’ understanding that the privilege of the 
writ of habeas corpus is not something for Congress to give; 

                                                                                                    
challenging the validity of the military-commission system, as well as the 
government’s extended and apparently indefinite detention at Guan-
tanamo of persons that it has labeled “unlawful combatants,” are already 
pending in the federal courts.  See Boumedienne v. Bush, No. 05-5062 
(D.C. Cir. argued Sept. 8, 2005); Al Odah v. Bush, No. 05-5064 (D.C. Cir. 
argued Sept. 8. 2005).  It is likely that these cases will resolve most if not 
all of the systemic challenges that have been brought against the govern-
ment’s practices at Guantanamo.  If the military-commission system, the 
CSRT system, and the government’s authority to detain individuals in-
definitely at Guantanamo are eventually upheld by the courts, then consti-
tutional questions that might arise from particular cases could be enter-
tained by the D.C. Circuit under Section 1005(e)(2) and (3).  But, as dis-
cussed below, the D.C. Circuit might well not have authority under those 
provisions to entertain several important constitutional issues. 
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rather, that privilege preexists the Constitution, and may 
not be taken away unless the strict requirements of the Sus-
pension Clause are met.  See St. Cyr, 533 U.S. at 304 n.24 
(not ing that  the Clause “was intended to preclude any possi-
bility that  the pr ivilege itself would be lost  by either  the in-
act ion or  the act ion of Congress” ) (internal quotat ion marks 
omit ted).  The Const itut ion itself preserves the author ity of 
the courts to issue the wr it ; as the Cour t  stated in Yerger, 
“ [t ]he terms of [the Suspension Clause] imply judicial ac-
t ion.”   75 U.S. (8 Wall.) at  95-96. 

The fundamental proposit ion that  there is a const itu-
t ional r ight  to seek habeas corpus—even in the absence of an 
express statutory basis for  a dist r ict  cour t  to exercise or igi-
nal jur isdict ion over  a pet it ion for  habeas corpus—found ex-
pression in Eisentrager v. Forrestal, 174 F.2d 961 (D.C. Cir . 
1949).  I n that  case, German nat ionals who were captured by 
the U.S. military in China after  the surrender  of Germany in 
Wor ld War  I I  brought  a habeas pet it ion challenging their  
t r ial, convict ion, and impr isonment  by a military commission.  
The Cour t  of Appeals, implicit ly conceding that  the Dist r ict  
Cour t  lacked jur isdict ion under  the habeas statute, found 
that  the pet it ioners had a const itut ional r ight  to habeas cor-
pus secured by the Suspension Clause.13  This Cour t  re-
versed the D.C. Circuit ’s decision and out lined six factors 
that  were cr it ical to its conclusion that  the detainees did not 
have a const itut ional r ight  to seek habeas relief, including 
the fact  that  pet it ioner  was an enemy alien and had been 
convicted by a military commission sit t ing outside the 
United States.  See Johnson v. Eisentrager, 339 U.S. 763, 
775 (1950).  

This Cour t ’s recent  decision in Rasul, which addressed 
the quest ion whether Guantanamo Bay detainees have a 
r ight  to seek habeas relief, casts considerable doubt  on the 

                                                 
13 See Eisentrager, 174 F.2d at  963 (“Any person depr ived of his lib-

er ty by an official of the United States Government  in violat ion of const i-
tut ional prohibit ions, has a substant ive r ight  to a wr it  of habeas corpus . . . 
he cannot  be depr ived of that  pr ivilege by an omission in a federal jur is-
dict ional statute.” ). 
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applicability of Eisentrager’s holding to the Guantanamo 
Bay detainees.  The Cour t  in Rasul sharply dist inguished 
Eisentrager, not ing that  the Guantanamo Bay detainees 

differ  from the Eisentrager detainees in impor tant  
respects:  They are not  nat ionals of count r ies at  war  
with the United States, and they deny that  they 
have engaged in or  plot ted acts of aggression 
against  the United States, they have never been af-
forded access to any t r ibunal, much less charged 
with and convicted of wrongdoing; and for  more 
than two years they have been impr isoned in terr i-
tory over  which the United States exercises exclu-
sive jur isdict ion and control.   

542 U.S.  at  475.   

The implicat ion of this Cour t ’s reasoning is that , unlike 
the German nat ionals in Eisentrager, the Guantanamo Bay 
detainees (including pet it ioner), who are held in execut ive 
detent ion, have a const itut ional r ight  to seek the wr it  of ha-
beas corpus.  Although this Cour t  ult imately decided Rasul 
on statutory grounds in favor  of the detainees, the Cour t ’s 
t reatment  of Eisentrager st rongly supports the proposit ion 
that  pet it ioner , who is held in execut ive detent ion, has a con-
st itut ional r ight  to seek habeas relief. 

To the extent  statutory grounding is deemed necessary 
for  the Cour t  to grant  a wr it  of habeas corpus outside Sec-
t ion 2241, such author ity may be found in the All Wr its Act .  
That  Act  author izes this Cour t , and all cour ts of the United 
States, to “ issue all wr its necessary or  appropr iate in aid of 
their  respect ive jur isdict ions and agreeable to the usages 
and pr inciples of law.”   28 U.S.C. § 1651.  The Cour t  t radi-
t ionally has looked to the A ll Wr its Act  as an alternat ive 
source of statutory author ity for  the exercise of the “appel-
late Jur isdict ion”  accorded to the Court  under  Ar t icle I I I  of 
the Const itut ion, where Congress has otherwise declined to 
clar ify such author ity for  a par t icular  case.  See Felker v. 
Turpin, 518 U.S. 651, 666 (1996) (Stevens, J., concurr ing) 
(although AEDPA rest r icted the Court ’s appellate jur isdic-
t ion in a cer tain category of cases, the Act  “does not  purpor t  
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to limit . . . our  jur isdict ion under  the A ll Wr its Act” ); id. at  
667 (Souter, J., concurr ing) (not ing the A ll Wr its Act  as an 
alternat ive source of statutory author ity). 14    

Reliance on the All Writs Act  to issue the wr it  of habeas 
corpus in this case would be both “ in aid of”  the federal 
cour ts’ jur isdict ion and “agreeable to the usages and pr inci-
ples of law.”   As discussed above, the Suspension Clause it -
self implies that  cour ts have jur isdict ion to issue the wr it .  
And issuance of the wr it  of habeas corpus would be “agree-
able”  to a legal pr inciple of great  ant iquity—that  no one may 
be detained by the Execut ive contrary to law.  See Shaugh-
nessy v. United States ex rel. Mezei, 345 U.S. 206, 218-219 
(1953) (Jackson, J., dissent ing) (“Execut ive impr isonment 
has been considered oppressive and lawless since John, at  
Runnymede, pledged that  no free man should be impr isoned, 
dispossessed, out lawed, or  exiled save by the judgment of 
his peers or  by the law of the land.  The judges of England 
developed the wr it  of habeas corpus largely to preserve 
these immunit ies from execut ive restraint .” ).  Accordingly, 
Sect ion 1005 presents no obstacle to the Cour t ’s jur isdict ion 
over  this case. 

                                                 
14 The All Writs Act is derived from Section 14 of the Judiciary Act 

of 1789, which originally provided that the courts of the United States 
“shall have the power to issue writs of scire facias, habeas corpus, and all 
other writs not specifically provided for by statute, which may be neces-
sary for the exercise of their respective jurisdictions and agreeable to the 
principals and usages of the law.”  1 Stat. 81.  In Ex parte Bollman, 8 U.S. 
(4 Cranch) 75, 95 (1807), this Court concluded that the federal courts’ 
power to issue the writ of habeas corpus under that section was not lim-
ited by that statute’s restriction of writs to those “which may be neces-
sary for the exercise of their respective jurisdictions.”  In other words, 
Bollman held that the availability of habeas corpus did not depend on the 
federal court having some other basis of jurisdiction over a case.  Subse-
quently, Congress located the federal courts’ power to issue the writ of 
habeas corpus, as construed by Bollman, in Section 2241.  But when Con-
gress did so, it also made clear that the federal courts independently have 
authority under the All Writs Act to issue “all writs” in aid of their juris-
diction, including the writ of habeas corpus—not “all other writs,” as the 
Act of 1789 had provided. 
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Article 1, § 9, cl. 2 of the Constitution (the “Suspension 
Clause”) provides that “[t]he Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless when in Cases of Re-
bellion or Invasion, the public Safety may require it.”  The 
exercise of this authority to suspend the Great Writ—justly 
hailed as the “highest safeguard of liberty” (Smith v. Ben-
nett, 365 U.S. 708, 712 (1961))—is a momentous step, and this 
Court has consistently expressed its hesitation to conclude 
that Congress has exercised its authority to suspend the 
Great Writ.  See St. Cyr, 533 U.S. at 305 (“[A] serious Sus-
pension Clause issue would be presented if we were to ac-
cept the INS’ submission that the 1996 statutes have with-
drawn that power from federal judges and provided no ade-
quate substitute for its exercise.”); Bollman, 8 U.S. (4 
Cranch) at 101 (“[u]ntil the legislative will [to suspend the 
writ] be expressed, this court can only see its duty” to issue 
the writ).  Congress, too, has historically been extremely 
sparing in its exercise of the suspension power, acting to 
suspend the writ on only four occasions, when the country 
was facing actual or imminent hostilities on its territory.  See 
pp. 26-30, infra.15  

This jurisprudential and historical background provides 
three reasons to conclude that Section 1005, if it divests this 
Court of jurisdiction of this case, is unconstitutional.  First, 
the Court has made clear that, at least absent a valid sus-
pension of the Great Writ by Congress, the Constitution re-
quires that a core of the writ must remain available, particu-
larly where, as here, a challenge is made to the authority of 
the Executive to detain and try a prisoner.  Section 1005 
does not satisfy that requirement in this case.   

                                                 
15 Even the conspiracy of Aaron Burr was not deemed sufficient to 

warrant the suspension of the writ.  See Morad Fakhimi, Terrorism and 
Habeas Corpus:  A Jurisdictional Escape, 30 J. Sup. Ct. Hist. 226, 228, 
238 n.23 (2005) (noting House’s rejection of Senate’s proposal to suspend 
the writ). 
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Furthermore, Section 1005 cannot be sustained as a le-
gitimate suspension of the writ by Congress, for two 
independent reasons.  Congress has not clearly expressed its 
“legislative will”16 that the writ be suspended; at a minimum, 
a very clear statement by Congress should be required be-
fore this Court concludes that habeas corpus has been sus-
pended.  Moreover, even if Congress has purported to exer-
cise its suspension power, the Framers placed limits on that 
authority; the Great Writ may not be suspended, as the Con-
stitution makes clear, except in cases of rebellion or invasion 
and except where the public safety so requires.   The com-
mon law background to the writ makes clear that it was to 
be available as long as civil institutions were functioning.  
Because this Nation’s civil institutions, including the courts, 
are open and fully functioning, the current situation cannot 
justify suspension of the writ of habeas corpus. 
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1. This Court has never doubted that, absent a valid 
suspension of the writ by Congress, the Constitution itself 
requires that the writ be available in a constitutionally pro-
tected core of proceedings.  See Rasul, 542 U.S. at 474; St. 
Cyr, 533 U.S. at 300.  Although today the writ of habeas cor-
pus is most frequently employed as a post-conviction collat-
eral remedy for an unlawful criminal conviction, its 
“ ‘historical core’ ” served “ ‘as a means of reviewing the le-
gality of Executive detention, and it is in that context that 
its protections have been strongest.’ ”  Rasul, 542 U.S. at 
474 (quoting St. Cyr, 533 U.S. at 301); Swain v. Pressley, 430 
U.S. 372, 386 (1977) (Burger, C.J., concurring) (“The tradi-
tional Great Writ was largely a remedy against executive 
detention”). 

From its earliest habeas corpus cases, this Court has 
made clear that the writ should issue for the benefit of a pe-
titioner who challenges the Executive’s authority to bring 
him to trial, even before a final conviction is had at such a 

                                                 
16 See Bollman, 8 U.S. (4 Cranch) at 101. 
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trial.17  Thus, in both Bollman, 8 U.S. (4 Cranch) 75, and 
Burford, 7 U.S. (3 Cranch) 448, the Court issued the writ for 
the benefit of a prisoner who contended that the government 
had an inadequate basis to detain him for criminal proceed-
ings.   See also United States v. Hamilton, 3 U.S. (3 Dall.) 17 
(1795).  Similarly, in United States v. Villato, 2 U.S. (2 Dall.) 
370 (C.C.D. Pa. 1797) (No. 16,662), the defendant, committed 
by the district judge on a charge of high treason, persuaded 
the court that he had never been validly naturalized, and 
therefore could not be prosecuted for treason for acts com-
mitted abroad.18   

These decisions were reaffirmed after the Civil War.  In 
Ex parte Yerger, the Court held that it had jurisdiction to 
issue the wr it  to determine whether  Yerger ’s impending 
t r ial by a military commission was lawful.  See Yerger, 75 
U.S. (8 Wall.) at  106; see also id. at  88 (statement  of the case) 
(not ing that  Yerger was await ing t r ial).  The Cour t  ex-
pressed no doubt  that , if Yerger  had (as he claimed) a r ight  
not  to be t r ied by the military commission, he was ent it led to 
release from the custody of the commission.  The pet it ioner  
in Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868), was in 
the same posit ion; he brought  a pre-convict ion habeas pet i-
t ion challenging the const itut ionality of his military deten-
t ion.  Although the Court  ult imately ruled in McCardle that  
it  lacked jur isdict ion over  McCardle’s appeal from the circuit  
cour t ’s decision to remand him to military custody, see id. at  

                                                 
17 I ndeed, in our  nat ion’s ear ly years, many habeas pet it ions involved 

commitment  preceding convict ion.  See Dallin H. Oaks, Habeas Corpus in 
the States—1776-1865, 32 U. Chi. L. Rev. 243, 258 (1965); see also Jordan 
Steiker, Incorporating the Suspension Clause:  Is There a Constitutional 
Right to Federal Habeas Corpus for State Prisoners, 92 Mich. L. Rev. 862, 
863-864 (1994) (“By 1789 and at common law, habeas was primarily used to 
challenge unauthorized pretrial detention.”).  

18 See also Hernandez v. Aury, 12 F. Cas. 33 (D.S.C. 1818) (No. 6413) 
(releasing Commodore Aury from arrest on admiralty process because the 
United States would not adjudicate a prize dispute between foreign offi-
cers); Thomas Sim’s Case, 61 Mass. 285, 309 (1851) (noting that issuance of 
habeas corpus is constantly done in cases of soldiers and sailors held by 
military and naval officers, under enlistments complained of as illegal and 
void). 
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515, it expressed no doubt that the circuit court could have 
issued a writ to prevent McCardle’s trial by military com-
mission, had McCardle established a right not to be so tried.  
See Ex parte McCardle, 73 U.S. (6 Wall.) 318, 327 (1867) 
(stating that the questions of the circuit court’s habeas cor-
pus jurisdiction and the merits were essentially coexten-
sive). 

These decisions establish that, when a habeas petitioner 
challenges the authority or jurisdiction of the body that lays 
claim to try him—when the petitioner claims a right not to 
be tried by that entity—that petitioner is entitled to be 
heard on the merits of that challenge even before the trial is 
completed.19  Here, petitioner is contending, in essence, that 
he has a right not to be tried by the military commission that 
the military authorities, acting under the direction of the 
President, have convened.  If the writ were not available 
before the completion of the allegedly unlawful trial in such 
circumstances, the right not to be tried by an entity with no 
authority over the petitioner would be a nullity. 

2. The government will likely argue that the Act is not 
an unconstitutional suspension of habeas corpus because the 
Act provides for review of final decisions of the military 
commission by the D.C. Circuit.  This Court has made clear 
that, to avoid a violation of the Suspension Clause, a statu-
tory substitute for the writ of habeas corpus must provide a 
fully adequate and effective means to test the legality of de-
tention.  See Swain, 430 U.S. at 378.  In Swain, the Court 
concluded that a statutory provision for collateral review of 
convictions in the District of Columbia’s Superior Court had 
not suspended the writ of habeas corpus because it was 

                                                 
19 In the Double Jeopardy context, where this Court has discussed a 

right not to be tried, see Abney v. United States, 431 U.S. 651, 661 (1977), 
lower courts have ruled that issuance of the writ of habeas corpus is ap-
propriate before completion of an unlawful second trial in state court, 
notwithstanding the Younger abstention doctrine.  See Gilliam v. Foster, 
61 F.3d 1070, 1082 (4th Cir. 1995); Mannes v. Gillespie, 967 F.2d 1310, 
1312 (9th Cir. 1992); Satter v. Leapley, 977 F.2d 1259, 1261 (8th Cir. 1992); 
Davis v. Herring, 800 F.2d 513, 516 (5th Cir. 1986).  
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commensurate with habeas corpus in all material respects.  
See id. at 381-382.   

Unlike the collateral remedy upheld in Swain, the Act ’s 
post -convict ion review procedures do not  adequately subst i-
tute for  the wr it  of habeas corpus. 

(a) Under  the Act , a detainee’s ent it lement  to judicial 
review of the legality of his detent ion is ent irely predicated 
on the government ’s decision to inst itute proceedings 
against  him, either  in the form of a CSRT or  a military com-
mission.  I f the government  simply does nothing, the de-
tainee has no means of challenging the legality of his deten-
t ion.  Naturally, this provides an incent ive for  the govern-
ment  to delay, or  not  inst itute proceedings at  all, which 
would effect ively depr ive detainees of any judicial forum.   

A lthough the government  has brought  military commis-
sion proceedings against  pet it ioner , he is not  ent it led under  
Sect ion 1005(e)(3)(A) to judicial review unt il there has been 
a “ final decision rendered pursuant  to Military Commission 
Order  No. 1.”   And under  that  Order , a commission finding 
only becomes final when the President  or , if designated by 
the President , the Secretary of Defense makes a final deci-
sion.20 Thus, pet it ioner, who has already been detained at  
Guantanamo Bay since 2002, may not  obtain judicial review 
for  an indefinite per iod of t ime after  the military commis-
sion’s finding.  His fate, in that  regard, is completely in the 
hands of the President , who is under  no statutory compul-
sion to make a final decision within any specified t ime frame.   

(b) Even when the government  decides to br ing 
charges and t ry a detainee before a military commission, the 
detainee does not  have a r ight  to obtain judicial review of his 
detent ion in non-capital cases in which the detainee was sen-
tenced to a term of impr isonment  of less than ten years.  See 
Act  § 1005(e)(3)(B).  I nstead, such review is at  the discret ion 
of the D.C. Circuit .  Id.  Thus, if a wr it  of habeas corpus can-
not  issue in this case, pet it ioner may find that  he is convicted 

                                                 
20 See Department of Defense Military Commission Order No. 1 

dated August 31, 2005. 
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but still have no opportunity to obtain judicial review of his 
conviction, including a judicial decision as to whether the 
military commission had authority to try him. 

(c) Even if petitioner is ultimately acquitted by the 
military commission, he still may not have any remedy under 
the Act.  While Section 1005(e)(2) of the Act provides that 
the jurisdiction of the D.C. Circuit shall cease upon the re-
lease of the alien determined to be a non-enemy combatant 
by the CSRT, there is no provision affording any remedy to 
a detainee after an acquittal by the military commission.  
Thus, if petitioner is acquitted by the military commission 
but is ultimately not released by the government, he may 
find himself in perpetual legal limbo under the Act.21  

(d) Finally, the Act significantly restricts the scope of 
legal challenges that petitioner may ultimately bring to any 
final decision of a military commission.  Section 1005(e)(3)(D) 
of the Act  provides that  the D.C. Circuit ’s jur isdict ion on 
postconvict ion review shall be limited to the considerat ion of 
“ (i) whether  the final decision was consistent  with the stan-
dards and procedures specified in the military order  refer red 
to in subparagraph (A) [Military Order  No. 1]; and (ii) to the 
extent  the Const itut ion and laws of the United States are 
applicable, whether the use of such standards and proce-
dures to reach the final decision is consistent  with the Con-
st itut ion and laws of the United States.”     

This language has not  yet  been const rued by the D.C. 
Circuit , but  at  least  two aspects of Sect ion 1005(e)(3)(D) 
raise cause for  concern that  the limited review it  author izes 
after  a final decision of a military commission will not  pro-
vide an adequate subst itute for  habeas corpus.  F irst , Sec-
t ion 1005(e)(3)(D) might  be construed to prevent  the D.C. 
Circuit  from consider ing, even after  t r ial, pet it ioner ’s argu-

                                                 
21 Cf. Qassim v. Bush, No. 05-0497 (JR), 2005 U.S. Dist. LEXIS 

34618 (D.D.C. Dec. 22, 2005).  In Qassim, the District Court held that it 
did not have the power to release Chinese nationals–despite a CSRT de-
terminat ion that  they were not  enemy combatants–because the govern-
ment  could not  find another  country to accept  them and because releasing 
them into the United States raised nat ional secur ity and diplomat ic issues.   
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ment that the President’s use of military commissions vio-
lates separation of powers because Congress never author-
ized the commissions.  The only constitutional and legal ar-
guments that provision allows concern the constitutionality 
and legality of “the use of . . . standards and procedures” set 
forth in Military Order No. 1.  This language might not allow 
the D.C. Circuit to decide whether the military commission 
itself—apart from the standards and procedures that it 
“use[s]”—is constitutional.   

Second, Section 1005(e)(3)(D) may preclude the D.C. 
Circuit from entertaining petitioner’s argument that his trial 
by a military commission, as opposed to a body constituted 
and operating in conformity with the Uniform Code of Mili-
tary Justice, would violate the Geneva Convention.  Section 
1005(e)(3)(D) appears to allow certain challenges based on 
the “Constitution and laws of the United States,” but fails to 
mention treaties.  By contrast, the preexisting habeas cor-
pus statute makes express reference to treaties: “The writ of 
habeas corpus shall not extend to prisoners unless . . . [h]e is 
in custody in violation of the Constitution, or laws, or trea-
ties of the United States.”  28 U.S.C. § 2241(c)(3) (emphasis 
added).  Petitioner should not be forced to abandon his cen-
tral legal challenges now when there is at least a significant 
likelihood that he will not be able to make them at a later 
date. 

3. The government will also likely argue that Section 
1005(e)(3)(D)’s review procedures do not violate the Suspen-
sion Clause because they simply require petitioner to ex-
haust his military remedies before obtaining judicial review.  
The rationales underlying the comity-based doctrine of ex-
haustion as applied to military tribunals are based on (a) the 
tribunal’s ability to resolve claims that would otherwise be 
considered by the federal court and (b) the tribunal’s ability 
to award the relief that is sought.  Those rationales do not 
apply to the military commission set to try petitioner be-
cause that commission is not designed to entertain peti-
tioner’s challenge to its validity or authority to try him.   

In Ex parte Royall, 117 U.S. 241 (1886), this Court held 
that a state prisoner’s pretrial habeas petition should be de-
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nied in order to give the state court an opportunity to con-
sider the claims contained in the petition.  A central princi-
ple underlying this exhaustion requirement is that the state 
courts are capable of resolving federal challenges to the va-
lidity of a prisoner’s detention.  See id. at 252-253.  Similarly, 
in Schlesinger v. Councilman, 420 U.S. 738 (1975), this 
Court applied the exhaustion requirement in the context of a 
military court’s adjudication of a challenge to its jurisdiction.  
In Councilman, a serviceman facing court-martial charges 
for possession of marijuana sought an injunction from a fed-
eral court to enjoin the court-martial proceeding on the 
ground that the military court lacked jurisdiction to try him 
for an offense that was not “service connected.”  Id. at 740.  
The Court held that the serviceman was required to exhaust 
his military remedies before seeking access to federal court 
because the expertise of the military court was “singularly 
relevant” in resolving the serviceman’s challenge to the 
court’s jurisdiction.  Id. at 760; see also New v. Cohen, 129 
F.3d 639, 645 (D.C. Cir. 1997) (requiring exhaustion in case 
brought by serviceman claiming that he was not subject to 
court-martial because “[i]f the order resulting in New’s 
court-martial were ‘unlawful’ . . . that is a matter that can be 
addressed by the military tribunal).” 

Unlike the military courts in Councilman and Cohen, 
the military commission set to try petitioner is not compe-
tent to consider, or grant him relief on, his constitutional, 
legal, and treaty-based challenges to the commission’s valid-
ity and authority.  This is not surprising.  The commission is 
not a court of law; its purpose is to determine whether peti-
tioner is guilty of the alleged offenses, not whether the Ge-
neva Convention applies or whether the commission was val-
idly established by the President.  Indeed, the military 
commission procedures, as set forth in Military Commission 
Order No. 1, assume that the commission has jurisdiction 
over the detainee, and therefore those procedures do not 
provide a forum to challenge the commission’s jurisdiction.  
Cf. Mathews v. Diaz, 426 U.S. 67, 76-77 (1976) (exhaustion is 
futile when administrative agency has no power to declare 
governing statute unconstitutional).  And because the mili-
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tary commission is not competent to rule on the challenge to 
its jurisdiction, it is also incapable of granting the relief that 
petitioner seeks.  Accordingly, while a comity-based exhaus-
tion requirement does not necessarily violate the Suspension 
Clause if a court with jurisdiction over the petitioner has 
competence to entertain his claims and authority to grant 
relief, that principle has no application to this case. 

Ó#µ�Ç�¼�Å!Ô Î ¸MÈ È�Ð+ÂMÈ�À1¼�º#Ä Å�Ã�¼�Õ�¸M¿�Ä º È�Ö*½!È Ò!¸ Å!È É ¼*Å?Ç�¾ Â ½!È ¸
Æ ¼�×$¸ Î

The language of the Suspension Clause reflects the 
Framers’ belief that the Great Writ should be readily avail-
able and that the power to suspend the writ should be al-
lowed only in the most limited circumstances.22  Given the 
profound consequences of suspending habeas corpus, it is not 
surprising that Congress has exercised its suspension power 
on only four occasions. 23  Moreover, each time that has Con-
gress has done so, it has expressly stated that it was author-
izing suspension of the writ, and each time, the suspension 
was authorized and effectuated for a limited time, during an 
actual insurrection or invasion.  This consistent historical 
practice strongly suggests that, absent an unmistakably 
clear statement by Congress that it intends to disrupt the 
usual checks and balances found in the Constitution, the 
Court should not conclude that Congress has acted to sus-
pend the writ of habeas corpus.  See Ex parte Merryman, 17 
F. Cas. 144, 148 (C.C.D. Md. 1861) (No. 9487) (Suspension 
Clause is “a standing admonition to the legislative body of 
the danger of suspending [habeas corpus], and of the ex-
treme caution they should exercise, before they give the 
government of the United States such power”); cf. Webster 

                                                 
22 See Francis Paschal, The Constitution and Habeas Corpus, 1970 

Duke L. J. 605, 608-609 (1970) (“ [I ]n the Philadelphia Convent ion and in 
the st ruggle for  rat ificat ion, there was never  the slightest  object ion to 
according a special preeminence to the Great  Wr it .  Rather , such contro-
versy as there was centered exclusively on whether  the wr it  was always 
to be available, or  whether , in some very rest r icted circumstances, some 
possibility of suspension should be admit ted.” ) (footnote omit ted).   

23 See William F. Duker, A Constitutional History of Habeas Corpus 
149, 178 n.190 (1980). 
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v. Doe, 486 U.S. 592, 603 (1988) (requir ing “heightened show-
ing”  of Congress’s intent  to preclude judicial review of con-
st itut ional claims). 

(a) Dur ing the Civil War , Congress formally author ized 
the suspension of the wr it  with the passage of the Habeas 
Corpus Act , which provided:  “That , dur ing the present re-
bellion, the President  of the United States, whenever , in his 
judgment , the public safety may require it , is author ized to 
suspend the pr ivilege of the writ of habeas corpus in any 
case throughout the United States, or  any par t  thereof.” 24  
Congress thus made unmistakably clear it  was exercising its 
suspension power , and limited any suspension for  the dura-
t ion of “ the present  rebellion.”    

(b) I n 1871, faced with widespread armed resistance to 
Reconst ruct ion, Congress empowered President  Grant  to 
suspend habeas corpus when illegal conspiracies, such as the 
Ku Klux K lan, were act ing to over throw lawfully const ituted 
author it ies.25  The statute expressly stated that  Congress 
was exercising its power to suspend habeas corpus and also 
limited the suspension to the “cont inuance”  of a “ rebellion.” 26 

(c) I n 1902, dur ing a rebellion against  United States 
author ity in the Philippines, Congress expressly author ized 
the President  or  the Governor  to suspend habeas corpus in 
the event  of, and for  the durat ion of, a “ rebellion, insurrec-

                                                 
24 See Act of Mar. 3, 1863, ch. 81, 12 Stat. 755 (emphasis added); 

Duker, supra n.23, at 168 n.110. 
25 Duker, supra n.23, at 178 n.190. 
26 That statute provided:  [W]henever in any State, or part of a State 

the unlawful combinations . . . shall be organized and armed, and so nu-
merous and powerful as to be able, by violence, to either overthrow or set 
at defiance the constituted authorities of such State . . . and the preserva-
tion of the public safety shall become in such district impracticable, in 
every such case such combination shall be deemed a rebellion against the 
government of the United States, and during the continuance of such re-
bellion . . . it shall be lawful for the President of the United States, when in 
his judgment the public may require it, to suspend the privileges of the 
writ of habeas corpus.”  17 Stat. 14-15. 
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tion, or invasion.”27  Under this authority, habeas corpus was 
suspended in two provinces for eight months.28 

(d) Finally, in December 1941, immediately following 
the attack on Pearl Harbor, the Governor of Hawaii sus-
pended habeas corpus pursuant to Section 67 of the Hawai-
ian Organic Act, which authorized the Governor to take this 
action “in case of rebellion or invasion or imminent danger 
thereof, when the public safety requires it.”29  The suspen-
sion was to remain in effect only “until communication can be 
had with the President and his decision thereon made 
known.”30 

In each of these cases, Congress left nothing to implica-
tion; it expressly stated that it was authorizing suspension of 
habeas corpus.  Congress thus gave clear indication that it 
understood the constitutional implications of its actions.  In 
addition, in each case, Congress was reacting to an actual 
and continuing rebellion, insurrection, or invasion on United 
States territory and made clear that the suspension could 
continue only for so long as a threat to duly constituted civil 
authority on that territory continued.  Congress thus ap-
pears to have recognized that a valid exercise of its Suspen-
sion Clause power requires, at a minimum, (a) an unambigu-
ous statement by Congress that suspension of habeas corpus 
is authorized, and (b) a temporal limitation of that suspen-
sion to the emergency period in which either a “Rebellion” 
or “Invasion” renders displacement of civil authority neces-
sary.   

                                                 
27 Act of July 1, 1902, ch. 1369, 32 Stat. 691.  That law provided:  

“That the privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion, insurrection, or invasion, the public 
safety may require it; in either of which events the same may be sus-
pended by the President, or by the governor, with the approval of the 
Philippine Commission, wherever, during such period, the necessity for 
such suspension shall exist.”  

28 See Fisher v. Baker, 203 U.S. 174, 179 (1906). 
29 See Duncan v. Kahanamoku, 327 U.S. 304, 307-308 (1946). 
30 Id. 
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Section 1005(e)(1) of the Act falls well short of the bar 
set  by Congress’ previous exercise of its suspension power .   
Congress nowhere stated it  was exercising its power  to sus-
pend habeas corpus in Sect ion 1005.  Nor  did Congress make 
any finding that  the Nat ion was current ly undergoing a 
“Rebellion” or  “ I nvasion,”  or  that  “ the public Safety”  was so 
endangered as to require suspension of the wr it .  Whether 
or  not  the Suspension Clause might  have author ized Con-
gress to accomplish such a result  had it  invoked its powers 
under  that  Clause, Congress has not  done so.  Accordingly, 
Sect ion 1005(e)(1) cannot  be sustained as an exercise of the 
Suspension Clause power . 
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The Suspension Clause “absolutely prohibits the sus-
pension of the wr it , except  under  extraordinary exigencies.”  
Yerger, 75 U.S. (8 Wall.) at  95.  Specifically, the “ext raordi-
nary exigencies”  that  would just ify the suspension of habeas 
corpus must  include either  an “ I nvasion” or  a “Rebellion.”   
See U.S. Const . ar t . I , § 9, cl. 2.    

The circumstances sur rounding the pr ior  suspensions of 
the wr it , discussed above, reveal that , in each instance, the 
wr it  was suspended at  a t ime when the Nat ion confronted an 
ongoing rebellion or  the immediate aftermath of an invasion, 
where there was a threat  to the operat ion of duly const i-
tuted civil inst itut ions.  Presidents L incoln, Grant , and 
Theodore Roosevelt  each faced internal threats to the Na-
t ion’s secur ity, and each suspended habeas corpus in re-
sponse to the immediate danger  posed by an ongoing rebel-
lion.  The Governor  of Hawaii, facing an external threat , 
suspended the wr it  the day after  the at tack on Pear l Harbor .  
By cont rast , Sect ion 1005(e)(1) was not  enacted in response 
to an ongoing rebellion or  in the immediate aftermath of an 
invasion.  I ndeed, Congress made no finding in the Act  that  
a “Rebellion”  or  “ I nvasion”  cur rent ly exists. 
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The Suspension Clause also requires that the suspen-
sion of habeas corpus be “ required by public Safety.”   U.S. 
Const . ar t . I , § 9, cl. 2.  The Act  seeks to prevent  those de-
tained at  Guantanamo Bay from seeking habeas relief, but  as 
Just ice Kennedy observed last  Term, Guantanamo Bay is 
“ far  removed from any host ilit ies.”   Rasul, 542 U.S. at  487 
(Kennedy, J., concurr ing).  I ndeed, Guantanamo Bay is a se-
cure base that  was chosen as a military pr ison precisely be-
cause of its distance from a military theater  of operat ions.  
Therefore, Sect ion 1005(e)(1), which was not  enacted in re-
sponse to an ongoing rebellion or  in the immediate aftermath 
of an invasion and is not  required by public safety, is not  a 
valid exercise of Congress’s power  to suspend habeas cor-
pus.  Ç�Ù1À<Ç�Á�Ü<Ö�Ä Ù1À

Because the Detainee Treatment  Act  of 2005 does not  
divest  the Court , or  the federal cour ts generally, of jur isdic-
t ion over  this case, the Cour t  should proceed to a decision on 
the mer its of this case. 

Respect fully submit ted. 
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