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INTRODUCTION

Recently, the President admitted to the Nation that in a series of secret executive orders he has authorized, and continues to authorize, the National Security Agency (“NSA”) to engage in warrantless electronic surveillance of Americans, without complying with the mandates of the Foreign Intelligence Surveillance Act (“FISA”).
  According to reports, this Court subsequently requested and received a confidential briefing on the NSA program from the Administration, including an asserted defense of the program’s legality.  Because the Court would not have received the contrary position in that ex parte briefing, the undersigned amici curiae respectfully submit this brief to assist the Court, and its individual members, in connection with any deliberations that may be undertaken on this important legal issue.  See In re Sealed Case, 310 F.3d 717, 719 (For. Intel. Surv. Ct. Rev. 2002) (considering views of amici “[s]ince the government is the only party to FISA proceedings”).

As explained below, the President’s attempt to circumvent FISA and bypass this Court’s review not only violates the clear mandates of the statute and the Fourth Amendment, it constitutes the very “exercise of arbitrary power” by the Executive that the Founders sought to prevent by adopting “the doctrine of separation of powers . . . [at] the Convention of 1787.”  Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 613 (1952) (Frankfurter, J., concurring).  Through FISA and its criminal law enforcement counterparts, Congress has established the “exclusive means by which electronic surveillance . . . may be conducted” in the United States.  18 U.S.C. § 2511(2)(f) (emphasis added).  Congress did so to ensure that the civil liberties of U.S. citizens and others in this country are protected when the government carries out the vital task of combating terrorists and other foreign enemies.  FISA thus prohibits the President, except in certain narrowly defined circumstances, from authorizing domestic electronic surveillance for foreign intelligence purposes unless the Attorney General applies for, and this Court approves, a warrant application.  See id.; 50 U.S.C. §§ 1802, 1804, 1811.  The Attorney General has made no such application and this Court has given no such approval for the NSA’s surveillance activities.  Instead, the President secretly authorized electronic surveillance of Americans without the crucial judicial oversight Congress has mandated and the Fourth Amendment requires.

By flouting the statutory directives of Congress and the judicial oversight of this Court, the President’s unprecedented actions raise the gravest separation of powers concerns, for they “serve[ ] only to condense power into a single branch of government.”  Hamdi v. Rumsfeld, 542 U.S. 507, 536 (2004) (plurality opinion) (emphasis in original).  This effort to consolidate power in the Executive is particularly dangerous because it comes at the expense of both Con​gress’s and this Court’s own efforts to protect the individual liberties of Americans.  “[A] state of war is not a blank check for the President when it comes to the rights of the Nation’s citizens.  Whatever power the United States Constitution envisions for the Executive in its exchanges with other nations or with enemy organizations in times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at stake.”  Id. (emphasis added).

The President’s asserted justifications for his disregard of FISA and this Court have no grounding in law.  Congress has never authorized the President to engage in warrantless electronic surveillance in the United States.  The Authoriz​ation for the Use of Military Force (“AUMF”) enacted by Congress in the wake of the attacks on September 11, 2001, see Pub. L. No. 107-40, 115 Stat. 224 (2001), neither explicitly nor implicitly superseded the warrant requirements mandated by FISA.  FISA itself conclusively refutes this contention by providing that the statutorily mandated warrant requirements are the “exclusive” means for conducting such electronic surveillance, 18 U.S.C. § 2511(2)(f), and by making clear that even a formal declaration of war would not authorize the President to abrogate the statute, 50 U.S.C. § 1811.  The Fourth Amendment also requires a warrant for such surveillance and given the existence of this Court, there is no basis for invoking any exception to the warrant requirement.
The issue here is not whether the President has the ability to protect the public from terrorists by secretly surveilling them and their agents—for that is exactly what FISA allows.  The issue, rather, is whether the President may unilaterally disregard an Act of Congress intended to safeguard the civil liberties of Americans against potentially arbitrary executive action by providing a warrant procedure as required by the Constitution.  FISA was and remains a reasonable and effective regulation by Congress of any inherent authority the President may claim to possess to engage in electronic surveillance of Americans in the United States.  Indeed, FISA was directed at precisely the individuals targeted under this program:  international terrorists.  See 50 U.S.C. § 1801(b)(2)(C) (international terrorists are “agents of a foreign power” whose communications are subject to FISA).  And it provides ample authority for the Executive to act swiftly and secretly to obtain information about those terrorists, even in wartime.  See, e.g., 50 U.S.C. § 1811 (limited exemption for declared war).
Contrary to the Administration’s contentions, Congress plainly has the constitutional authority to protect the civil liberties of Americans by requiring that the Executive seek a warrant when engaging in electronic surveillance of U.S. citizens and others within the United States.  In the landmark case of Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), the Supreme Court established that Congress can, even during time of war, regulate the “inherent power” of the President through duly enacted legislation.  Id. at 584.  Congress has so regulated the President’s “inherent power” here.  In authorizing warrantless electronic surveillance in direct violation of FISA, the President is acting not only with power that is at its “lowest ebb,” see id. at 637 (Jackson, J., concurring), he is acting in violation of his constitutional duty to enforce the law as enacted by Congress, see id. at 632-633 (“the power to execute the laws starts and ends with the laws Congress has enacted”), and the Fourth Amendment’s warrant requirement.
Given these facts, this Court—and its individual members—should hold such  warrantless surveillance to be unlawful in any proceeding where the lawfulness of any such surveillance is at issue.
INTERESTS OF AMICI CURIAE
Amici are organizations that seek to ensure, among other things, that national security concerns are addressed in a manner that protects civil liberties.  The Constitution Project is a bipartisan nonprofit organization that seeks to build consensus on and develop solutions to contemporary legal and constitutional issues through a combination of scholarship and public education.  After September 11, 2001, the Project created its Liberty and Security Initiative, a bipartisan, blue-ribbon committee of prominent Americans, to address the importance of preserving civil liberties even as we work to enhance our Nation’s security.  The Initiative develops policy recommendations on such issues as the use of military commissions and governmental surveillance policies, which emphasize the need for all three branches of government to play a role in safeguarding constitutional rights.  In particular, in December 2005, the Initiative released a statement criticizing the recently disclosed NSA domestic surveillance program.  In addition, the Project’s Courts Initiative conducts public education on the importance of an independent judiciary, and cautions against legislation or executive branch practices that would limit the substantive jurisdiction of courts.  The Project’s bipartisan blue-ribbon War Powers Initiative also released a report in June 2005 entitled “Deciding to Use Force Abroad:  War Powers in a System of Checks and Balances,” which makes recommendations regarding the respective war powers of all three branches of government.
The Center for National Security Studies is a nonpartisan civil liberties organization that was founded in 1974 to ensure that civil liberties are not eroded in the name of national security.  The Center seeks to find solutions to national security problems that protect both the civil liberties of individuals and the legitimate national security interests of the government.  For more than thirty years, the Center has worked to protect the Fourth Amendment rights of individuals to be free of unreasonable searches and seizures, especially when conducted in the name of national security.  When FISA was first enacted, the Center (then affiliated with the American Civil Liberties Union) was asked to testify before Congress.  In 1994, when Congress amended the Act to include physical searches, Kate Martin, Director of the Center, was again asked to testify.  Over the years, the Center also has filed several amicus briefs and lawsuits concerning the lawfulness of FISA surveillance.

Because this Court’s proceedings are both secret and ex parte, amici are unaware of the extent or nature of the Court’s deliberations on the legality of the NSA’s warrantless surveillance program, or any specific proceedings in which the issue may be relevant.  Nor do amici possess any classified or other non-public information regarding the program.  But amici believe that they can assist the Court by presenting views on this important legal issue that will not be presented to the Court by the Administration.

BACKGROUND

The precise facts surrounding the authorization and scope of the NSA’s warrantless electronic surveillance activities in the United States are not public, and what is publicly known comes from press reports and careful admissions by the Administration.  Nevertheless, the information that has been publicly disclosed to date—including in the Administration’s own asserted justifications—provides a sufficient basis to determine that the surveillance is unlawful.  In particular, the seminal fact necessary for that determination is not meaningfully in dispute:  the President has authorized “electronic surveillance” as defined by FISA without seeking or obtaining the warrants that FISA requires.

In December 2005, it was reported in the media that in an executive order signed not long after the September 11, 2001 attacks “President Bush secretly authorized the National Security Agency to eavesdrop on Americans and others inside the United States to search for evidence of terrorist activity without the court-approved warrants ordinarily required for dom​es​tic spying . . . .”  Risen & Lichtblau, supra note 1, at A1.  According to that report, the “NSA eavesdrops without warrants on up to 500 people in the United States at any given time.”  Id.
The Administration quickly confirmed the existence of this warrantless surveillance activity.  In his weekly radio address on December 17, 2005, the President acknowledged that “[i]n the weeks following the terrorist attacks on our nation, I authorized the National Security Agency . . . to intercept the international communications of people with known links to al Qaeda and related terrorist organizations.”  President’s Weekly Radio Address, supra note 1.  The President further clarified that “I have reauthorized this program more than 30 times since the September the 11th attacks, and I intend to do so for as long as our nation faces a continuing threat from al Qaeda and related groups.”  Id.

On December 19, 2005, Attorney General Gonzales and General Michael Hayden (the Principal Deputy Director for National Intelligence and former Director of the NSA) publicly defended the NSA surveillance program.  The Attorney General contended that the program does not involve “domestic spying” because “[t]o the extent that there is moderate to heavy communication involving an American citizen, it would be a communication where the other end of the call is outside the United States and where we believe that either the American citizen or the person outside of the United States is somehow affiliated with al Qaeda.”  Press Briefing by Attorney General Alberto Gonzales and General Michael Hayden, Principal Deputy Director of National Intelligence, Dec. 19, 2005 (“Gonzales Press Briefing”) (transcript available at http://www.whitehouse.gov/news/releases/2005/12/20051219-1.html).  

The Attorney General further explained that the Administration believed that Congress, through its “authorization of the use of force” after the September 11, 2001 attacks, had authorized “this kind of signals intelligence.”  Id.  But, in defending the President’s failure to seek specific authorization from Congress for the NSA’s activities, the Attorney General admitted that “[w]e have had discussions with Congress in the past—certain members of Congress—as to whether or not FISA could be amended to allow us to adequately deal with this kind of threat, and we were advised that that would be difficult, if not impossible.”  Id. at 5.  See also id. at 7 (“We’ve had discussions with members of Congress . . . about whether or not we could get an amendment to FISA, and we were advised that was not likely to be—that was not something we could likely get, certainly not without jeopardizing the existence of the program, and therefore, killing the program.”) (emphasis added).  Nor has the President “fully and currently inform[ed]” Congress of the NSA’s “intelligence activit[ies].”  See 50 U.S.C. §§ 413(a)(1), (b) (requiring President to “fully and currently inform” congressional intelligence committees of both legal and illegal intelligence activity).
The Administration has been vague about exactly how it determines whom to target with warrantless electronic surveillance.  In its detailed attempted defense of the program—a “White Paper” submitted to Congress on January 19, 2006—the Department of Justice stated that the program targets “the international communications into and out of the United States of persons reasonably believed to be linked to al Qaeda.”  U.S. Dep’t. of Justice, Legal Authorities Supporting the Activities of the National Security Agency Described by the President at 1 (Jan. 19, 2006) (available at http://www.usdoj.gov/opa/whitepaperonnsalegal authorities.pdf ).  See also Gonzales Press Briefing, supra, at 1 (warrantless surveillance employed if there is “a reasonable basis to conclude that one party to the communication is a member of al Qaeda, affiliated with al Qaeda, or a member of an organization affiliated with al Qaeda”).  Attorney General Gonzales stated in recent testimony before the Senate Judiciary Committee that the determination as to whether this standard has been met is made by NSA operational staff, who substitute their own judgment for that of this Court.
  Neither before, during, or after surveillance is there any judicial review of any evidence purporting to show that a targeted person is in fact affiliated with al Qaeda, much less a judicial determination that “there is probable cause to believe that the target of the electronic surveillance is a foreign power or an agent of a foreign power”—the standard set forth in FISA.  See 50 U.S.C. § 1805(a)(3).  Rather, as the Attorney General Gonzales has explained, the NSA operative “like the police officer on the beat” is unilaterally deciding “what is reasonable.” See Wartime Executive Power and the National Security Agency’s Surveillance Authority, Hearings Before the Sen. Comm. on the Judiciary, pt. IV, at 11 (Feb. 7, 2006) (transcript available at http://www.washingtonpost.com/ wp-dyn/content/article/2006/02/06/AR2006020600 931.html) (“Gonzales Hearing”).
One critical fact, however, is not in dispute:  the NSA’s warrantless surveillance program constitutes “electronic surveillance” within the meaning of FISA.  That term is defined in part as the acquisition by a surveillance device of wire or radio communications by or to a “United States person who is in the United States” if that person is intentionally targeted, the person has a reasonable expectation of privacy, and a warrant would be required for law enforcement purposes, see 50 U.S.C. § 1801(f)(1), and interception in the United States of wire communications to or from any person in the United States, see 50 U.S.C. § 1801(f)(2).
  The Attorney General has admitted that “the Foreign Intelligence Surveillance Act . . . requires a court order before engaging in [this] kind of surveillance.”  Gonzales Press Briefing, supra, at 1.  The Administration’s defense of the program likewise “assume[s]” that key fact.  See White Paper, supra, at 17 n.5.  Accordingly, this brief also assumes that the NSA is engaging in “elec​tronic surveillance” within the meaning of FISA, yet without seeking or obtaining the warrant that FISA (and the Fourth Amendment) require for such surveillance or invoking application of FISA’s exigency procedures.

Rather than arguing that it has complied with FISA’s warrant or exigency requirements, the Administration argues that it is entitled to disregard those mandates—and this Court as well.  In defending the program, the Department of Justice has asserted (1) that Congress, in the AUMF, authorized the President to ignore FISA’s requirements, see White Paper, supra, at 10-28; (2) that FISA would be unconstitutional if it required the President to seek warrants when conducting electronic surveillance of Americans who (according to NSA operatives) might be affiliated with al Qaeda or related groups, see id. at 28-36; and (3) that the Fourth Amendment provides no obstacle to the President’s authorization of such warrantless electronic surveillance in the United States, see id. at 36-42.

As explained below, each of these arguments is untenable.  The President has no authority to authorize electronic surveillance in the United States for foreign intelligence purposes outside the mandates of FISA.  FISA clearly states that it provides the exclusive means by which the President can authorize such electronic surveillance.  Neither in the AUMF nor anywhere else did Congress authorize the President to engage in warrantless electronic surveillance or suspend the restrictions of FISA.  Instead, Congress, through a legitimate exercise of its authority, limited any inherent authority the President might otherwise have had to engage in electronic surveillance in the United States by requiring the President first to seek and then to obtain a warrant from this Court.  The President’s failure to secure prior judicial approval for the NSA’s electronic surveillance activities constitutes a violation of his constitutional duty “to take care that the laws be faithfully executed” and the warrant requirement of the Fourth Amendment.  

ARGUMENT

I.
WARRANTLESS ELECTRONIC SURVEILLANCE VIOLATES FISA.

Congress is rarely as clear as to its legislative purpose and intent as it was in FISA.  Both in the statute itself, see 18 U.S.C. § 2511(2)(f) (FISA and its criminal law counterparts “shall be the exclusive means by which electronic surveillance . . . may be conducted”), and in its legislative history, see, e.g., H.R. Rep. No. 95-1283, pt. I, at 22 (1978) (“The procedures in the bill would be exclusive means by which electronic surveillance . . . could be used for foreign intelligence purposes.”), Congress declared that no electronic surveillance for foreign intelligence purposes may be conducted in the United States outside the strictures of FISA.  See also United States v. Torres, 751 F.2d 875, 882-883 (7th Cir. 1984); United States v. Andonian, 735 F. Supp. 1469, 1475 (C.D. Cal. 1990), aff’d and remanded on other grounds, 29 F.3d 634 (9th Cir. 1994).  The President’s failure to seek either a FISA warrant or authorization from the Attorney General to employ any one of the statutory exceptions to FISA’s warrant requirement constitutes a clear violation of FISA’s mandates.

A.
FISA Is The “Exclusive” Means By Which The United States Government Can Engage In Electronic Surveillance In The United States For Foreign Intelligence Purposes.

The question of the exclusivity of FISA’s procedures in the realm of electronic surveillance in the United States for foreign intelligence purposes begins and ends with the text of the statute.  Section 201(b) of FISA amended Title III of the Omnibus Crime and Control and Safe Streets Act, 18 U.S.C. §§ 2510 et seq. (“Title III”), which generally prohibits electronic surveillance in the United States except pursuant to a warrant issued on probable cause to suspect criminal activity.  See 18 U.S.C. §§ 2511(1), 2516.  FISA amended Title III to explicitly except acquisition of international communications utilizing a means other than electronic surveillance as defined in FISA.  See Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511, § 201(b), 92 Stat. 1783 (1978) (“FISA”) (codified at 18 U.S.C. § 2511(2)(f)).  That amendment further provides that, along with Title III and the Stored Communications Act (“SCA”),
 the “Foreign Intelligence Surveillance Act of 1978 shall be the exclusive means by which electronic surveillance, as defined in section 101 of such Act, and the interception of domestic wire, oral and electronic communications may be conducted.” 18 U.S.C. § 2511(2)(f) (emphases added).

The statute could not be clearer.  Electronic surveillance in the United States is prohibited, except that the Government may engage in such surveillance for foreign intelligence purposes—but only if a warrant is obtained under FISA.
  The exclusivity of FISA’s procedures is demonstrated not only by the language that Congress added to Title III, but also by the language that it eliminated.  FISA repealed 18 U.S.C. § 2511(3), which previously had provided that “nothing . . . shall limit the constitutional power of the President . . . to obtain foreign intelligence information.”  See FISA § 201(c).
  The Supreme Court previously read this provision to “provide[ ] that the Act shall not be interpreted to limit or disturb such power as the President may have under the Constitution [to engage in electronic surveillance] . . . .  Congress simply left presidential powers where it found them.”  United States v. United States District Court, 407 U.S. 297, 303 (1972) (“Keith”).  With FISA, Congress sought to limit the exercise of any authority, constitutional or otherwise, that the President may claim to have to engage in electronic surveillance for foreign intelligence purposes.  The President’s authority to engage in any such surveillance now must be exercised exclusively in compliance with FISA.

FISA’s legislative history further confirms that Congress’s dual purpose in enacting FISA was (1) to “provide a legislative authorization for . . . electronic surveillance conducted within the United States for foreign intelligence purposes,” and (2) “to moot the debate over the existence or non-existence” of “any Presidential power to authorize warrantless surveillances in the United States.”  H.R. Rep. No. 95-1283, pt. I, at 24.  The congressional committees that considered FISA went to great efforts to confirm that through the statute Congress sought, to the full extent of its authority, to circumscribe the ability of the President to claim any “inherent power” to engage in warrantless domestic electronic surveillance.  As even Attorney General Gonzales has admitted, “[t]here is no question, if you look at the legislative history and in the record, that Congress intended to try to limit whatever president’s inherent authority existed.”  Gonzales Hearing, supra, pt. IV, at 18.
For example, the Senate Judiciary Committee explained that FISA “constitutes the exclusive means by which electronic surveillance . . . may be conducted; the bill recognizes no inherent power of the President in this area.”  S. Rep. No. 95-604, pt. I, at 6 (1978) (emphasis added).  The House of Representatives Permanent Select Committee on Intelligence concurred, and noted that “even if the President has the inherent authority in the absence of legis​lation to authorize warrantless electronic surveillance for foreign intelligence purposes, Congress has the power to regulate the conduct of such surveillance by legislating a reasonable procedure, which becomes the exclusive means by which surveillance may be conducted.”  H.R. Rep. No. 95-1283, pt. I, at 24 (emphasis added).  As the Senate Judiciary Committee noted, FISA
spells out that the Executive cannot engage in electronic surveillance within the United States without a warrant.  This is accomplished by repealing the so-called executive “inherent power” disclaimer clause [18 U.S.C. § 2511(3)] . . . . [FISA] provides instead that its statutory procedures . . . “shall be the exclusive means” for conducting electronic surveillance . . . .  [T]his legislation ends the eight year debate over the meaning of the inherent power disclaimer.

S. Rep. No. 95-604, pt. I, at 6 (emphasis added).  In short, FISA was “designed . . . to curb the practice by which the Executive Branch may conduct warrantless electronic surveillance on its own unilateral determination that national security justifies it.”  Id. at 8.  When it comes to electronic surveillance covered by FISA, “the Congress has declared that this statute, not any claimed presidential power, controls.”  Id. at 64.
The Executive Branch not only acquiesced in the law, it affirmatively supported FISA.  See id. at 16 (noting that Congress’s assertion of power to regulate the President's authorization of electronic surveillance for foreign intelligence purposes was “concurred in by the Attorney General”).  Then-Attorney General Griffin Bell testified to Congress that “no matter how well intentioned or ingenious the persons in the Executive branch who formulate these [surveillance] measures, the crucible of the legislative process will ensure that the procedures will be affirmed by that branch of government which is more directly responsible to the electorate.”  Foreign Intelligence Surveillance Act of 1977:  Hearings Before the Subcomm. on Criminal Laws and Procedures of the Senate Comm. on the Judiciary, 95th Cong., 1st Sess., at 12 (1977) (Statement of Attorney General Griffin B. Bell).  See also id. at 18 (“for the first time in our society the clandestine intelligence activities of our government shall be subject to regulation and receive the positive authority of public law for all to inspect”); Foreign Intelligence Electronic Surveillance:  Hearings Before the Subcomm. on Legislation of the House Permanent Select Comm. on Intelligence, 95th Cong., 2d Sess., at 31 (1978) (Letter from Assistant Attorney General John M. Harmon, Office of Legal Counsel stating that “it seems unreasonable to conclude that Congress, in the exercise of its powers in this area, may not vest in the courts the authority to approve intelligence surveillance”).  President Carter similarly declared in his signing statement that FISA “requires, for the first time, a prior judicial warrant for all electronic surveillance for foreign intelligence or counterintelligence purposes in the United States . . . .”  Statement on Signing S. 1566 into Law, Foreign Intelligence Surveillance Act of 1978 (1978) (emphasis in original).  

In light of the clarity of Congress’s intent, it is not surprising that every court to have considered the question has held that “the Foreign Intelligence Surveillance Act is intended to be exclusive in its domain.”  Torres, 751 F.2d at 881.  As one court has noted, “[t]he exclusivity clause makes it impossible for the President to ‘opt-out’ of the legislative scheme by retreating to his ‘inherent’ Executive sovereignty over foreign affairs.”  Andonian, 735 F. Supp. at 1474 (emphasis added).  The Seventh Circuit has likewise rejected the notion that the President’s obligation to protect the Nation from foreign threats could override FISA’s exclusivity clause.  It first concluded that “[FISA] is about national security” and then noted that “much concern was expressed in the debates about the constitutionality as well as the prudence of Congress displacing by legislation the President’s implicit authority under Article II to protect the nation’s security against intrigues by foreign powers . . . . The debate was resolved in favor of the proposed legislation.”  Torres, 751 F.2d at 882.  As the Andonian court further explained, because of the exclusivity clause, “[t]he Executive must . . . make an application to a judicial officer for an independent review of probable cause” before engaging in electronic surveillance in the United States.  Andonian, 735 F. Supp. at 1476.

B.
FISA’s Mandatory Requirements Provide Flexible Tools For Obtaining Foreign Intelligence To Prevent And Combat Terrorism, Even In Wartime.

That the President authorized warrantless electronic surveillance in the United States without complying with the mandates of FISA is not in dispute.  The President readily admits that the Administration neither sought nor obtained any warrants from this Court authorizing the NSA’s domestic electronic surveillance activities.  Not only has the President—with no legal right—disregarded an express statutory requirement, he has done so in areas expressly governed by the statute.  FISA addresses and contemplates both the threat of international terrorism and the exigencies of war.  Congress was careful to provide the Executive with flexible tools to fight terrorism and conduct wartime actions effectively and with dispatch, while ensuring that the civil liberties of Americans are fully protected.  Whether the President has disregarded FISA because he could not justify his actions to this Court under the statute, or for some other unknown reason, his actions are nonetheless unlawful.

According to the Department of Justice, the President has authorized the interception of “international communications into and out of the United States of persons reasonably believed to be linked to al Qaeda.”  White Paper, supra, at 1.  The Department contends that “[i]n order to intercept a communication, there must be a reasonable basis to conclude that one party to the communication is a member of al Qaeda, affiliated with al Qaeda, or a member of an organization affiliated with al Qaeda.”  Id. at 5.  But these are precisely the circumstances for which FISA requires a warrant.  FISA allows warrants for targeted surveillance against any agent of a “foreign power,” 50 U.S.C. § 1805(a)(3), a term that is expressly defined to include “a group engaged in international terrorism or activities in preparation thereof.”  Id. § 1801(a)(4).

Thus, far from being an anachronism that could never have been intended for the fight against terrorism, Congress understood that FISA would be employed in exactly such circumstances.  This Court is authorized to issue a warrant upon a finding that there is probable cause to believe that the target of the surveillance is an agent of an international terrorist organization.  See 50 U.S.C. §§ 1805(a)(3)(A), 1801(b)(C).  Assuming for the sake of argument that the Administration is accurately describing the NSA’s activities and that there is evidence showing probable cause that the NSA is targeting agents of al Qaeda—neither of which can be tested due to the President’s decision to bypass this Court—nothing prevented the Attorney General from seeking or obtaining a warrant from this Court before authorizing the NSA’s domestic electronic surveillance.  That the Administration finds this Court’s procedures for securing warrants “cumbersome and burdensome,” see Gonzales Hearing, supra, pt I. at 17, does not justify its refusal to follow the law.
Exigent circumstances or the need for brisk deployment of surveillance resources provide no excuse for ignoring FISA’s requirements.  In enacting FISA, Congress predicted that there would be “emergency situation[s]” where intelligence officials would not have time to seek a FISA warrant before engaging in certain electronic surveillance.  See 50 U.S.C. § 1805(f)(1).  It thus empowered the Attorney General to authorize such surveillance prior to requesting or obtaining a warrant from this Court, as long as a request for such warrant was made within 72 hours of any such authorization.  See 50 U.S.C. § 1805(f)(2).  In fact, at the Administration’s own request, the time allotted the Attorney General for submitting a warrant request was increased from 24 to 72 hours following the September 11, 2001 attacks in order to provide greater flexibility in waging the war against al Qaeda and other terrorists.  See Intelligence Authorization Act of 2002, Pub. L. No. 107-108, § 314(a)(2)(B), 115 Stat. 1402 (2001).
Congress also contemplated and expressly addressed the exigencies of a state of war.  FISA provides that the Attorney General may authorize warrantless electronic surveillance for up to 15 days following a declaration of war.  See 50 U.S.C. § 1811.  The purpose of this provision was to “allow time for consideration of any amendment to this act that may be appropriate during a wartime emergency.”  H.R. Conf. Rep. No. 95-1720, at 34 (1978).  Congress specifically contemplated that any proposed amendment would be voted on within a fortnight after an amendment request was made by the President.  See id.  Thus, although the AUMF likely did not trigger this provision because it was not a formal declaration of war, the Administration still had the opportunity to seek any necessary amendments to FISA.  Indeed, not long after the President first authorized the NSA’s surveillance, the Administration sought amendments to FISA in the USA PATRIOT Act,
 which made substantial revisions to the statute at the Administration’s request in the wake of the September 11, 2001 attacks, see USA PATRIOT Act of 2001, Pub. L. No.107-56, §§ 206-08, 214-18, 115 Stat. 272 (2001); and did so again in the Intelligence Authorization Act which amended the emergency order provision of FISA in December 2001, see supra.  And it could have made additional requests to Congress for amendments to the statute at any time in the last four years.  The President simply chose—for unknown reasons—not to seek any amendments to FISA authorizing this particular surveillance.  

II.
CONGRESS DID NOT AUTHORIZE WARRANTLESS ELECTRONIC SURVEILLANCE BY THE PRESIDENT.

FISA’s exclusivity clause has been and continues to be Congress’s last statement as to the authority of the President to engage in domestic electronic surveillance for foreign intelligence purposes.  As the statute, the legislative history, and the case law make clear, Congress left no room, short of a statute constituting an amendment or repeal of FISA, for the President to authorize domestic electronic surveillance for foreign intelligence purposes outside the parameters of FISA.  The Department of Justice has nevertheless contended (1) that FISA allows Congress to implicitly authorize warrantless electronic surveillance other than by an 

amendment or repeal of FISA, and (2) that Congress implicitly did so in the AUMF.  The Department misreads both FISA and the AUMF.  Congress reserved no such authority in FISA, and exercised no such authority in the AUMF.

A. 
FISA Does Not Permit Authorization Of Warrantless Electronic Surveillance Other Than By A Statute Constituting An Amendment Or Repeal Of FISA.

Relying on language in FISA that provides a defense from criminal liability for electronic surveillance “authorized by statute,” 50 U.S.C. § 1809(a)(1), the Department of Justice contends that Congress created an exception to FISA’s exclusivity clause for future congres​sional authorizations of domestic electronic surveillance that do not amount to an amendment or repeal of FISA.  See White Paper, supra, at 20-23.  It argues that Section 1809(a)(1) “expressly contemplates that the Executive Branch may conduct electronic surveillance outside FISA’s express procedures if and when a subsequent statute authorizes such surveillance.”  Id. at 20.

This argument misreads the statute.  Section 1809(a)(1) provides that “[a] person is guilty of an offense if he intentionally engages in electronic surveillance under color of law except as authorized by statute.”  50 U.S.C. § 1809(a)(1).  This language simply provides a defense to criminal liability for a person accused of engaging in electronic surveillance.  Nothing in it remotely contradicts Congress’s specific directive that FISA, Title III, and the SCA are the “exclusive means by which electronic surveillance . . . may be conducted” in the United States, 18 U.S.C. § 2511(2)(f), or the prohibition in 18 U.S.C. § 2511(1) against any electronic sur​veil​lance except as specifically permitted by Section 2511(2)(f) and the rest of Title III.  This plain language is confirmed by Section 1809(a)(1)’s legislative history, which explains Congress’s intent only to provide an affirmative defense for criminal liability where a warrant has been obtained, rather than to render the exclusivity provisions a dead letter.
  This limited affirmative defense was not intended to, and does not, negate Congress’s clear statement in Section 2511(2)(f) as to the exclusivity of FISA and the other two statutes identified in that provision.

In attempting to support its interpretation of Section 1809(a)(1), the Department of Justice notes that the Congress that enacted FISA could not bind future Congresses such that FISA, as drafted in 1978, would be the final word on domestic electronic surveillance.  See White Paper, supra, at 22.  That is, of course, correct.  But Congress understood that any such future changes would have to involve an action constituting an amendment or repeal of the statute.  See H.R. Conf. Rep. No. 95-1720, at 34 (contemplating an “amendment to this act . . . during a wartime emergency”).  That was plainly true with regard to the exclusivity provision of Section 2511(2)(f), which would be meaningless if warrantless electronic surveillance could be authorized without an amendment to, or repeal of, that statute.  The listed statutes cannot be the “exclusive” means for conducting electronic surveillance if such surveillance also could be conducted pursuant to other unlisted statutes.

Yet, according to the Department of Justice, it would be “unreasonable and wholly impractical to demand that Congress specifically amend FISA in order to assist the President in defending the Nation.”  White Paper, supra, at 25.  That assertion is baseless.  As a general matter, every statute remains effective unless amended or repealed.  See Morton v. Mancari, 417 U.S. 535, 551 (1974) (“it is the duty of the courts, absent a clearly expressed congressional intention to the contrary, to regard each [statute] as effective”).  But Congress also made clear that it is neither unreasonable nor impractical to require an amendment or repeal in this specific context.  Not only did Congress understand that an amendment to FISA would be necessary even in a declared war—and, as noted above, provided a 15 day time period in which the President could seek such an amendment—but Congress has amended the exclusivity provision of Section 2511(2)(f) when authorizing additional means of electronic surveillance not initially contemplated in FISA.  In 1986, Congress amended Section 2511(2)(f) to include the SCA as an additional statute under which electronic surveillance is authorized.  That statute contains an express authorization for the FBI to obtain certain telephone and other communications records for counterintelligence purposes.  See 18 U.S.C. § 2709.  Moreover, in the USA PATRIOT Act, enacted after the September 11, 2001 attacks, Congress also expressly amended Section 2511(2)(f), but without effecting a change in its exclusivity provision.  See USA PATRIOT Act § 204.
   Thus, Congress plainly knows how to amend Section 2511(2)(f) when it becomes necessary.

Congress amended FISA multiple times after the attacks of September 11, 2001—including extensive revisions adopted in the USA PATRIOT Act specifically to assist the President in combating al Qaeda and other terrorist groups—but it never amended the Act to authorize the NSA’s warrantless electronic surveillance activities.  And, as next shown, it plainly did not do so in the AUMF.

B.
The AUMF Does Not Repeal FISA’s Exclusivity Provision.

As noted above, the exclusivity provision of FISA is necessarily operative unless and until it is repealed or amended.  The Department of Justice argues that the AUMF constitutes statutory authorization by Congress for the President to engage in warrantless domestic electronic surveillance, without either congressional or judicial oversight, in direct violation of the clear prohibition of such activities in Title III and FISA.  Yet for that argument to have any force, the AUMF must have expressly or implicitly repealed FISA’s exclusivity provision, as well as 18 U.S.C. § 2511(1), which prohibits surveillance other than pursuant to an exception in Title III.  Nothing in the AUMF, however, remotely affects FISA.

The authorization in the AUMF provides, in full,  

[t]hat the President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed or aided the terrorists attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future act of international terrorism against the United States by such nations, organizations or persons.
AUMF § 2.

Nothing in the AUMF mentions FISA or electronic surveillance of persons in the United States.
  Thus, for the AUMF to override FISA’s explicit exclusivity provision, it would have to amount to an implied repeal or amendment of FISA.  Yet, “[t]he cardinal rule is that repeals by implication are not favored.”  Posadas v. National City Bank of N.Y., 296 U.S. 497, 503 (1936).  As noted above, a statute must be regarded as effective “absent a clearly expressed congressional intention to the contrary.”  Morton, 417 U.S. at 551 (emphasis added).  An implied repeal will “only be found where provisions in two statutes are in ‘irreconcilable conflict,’ or where the latter Act covers the whole subject of the earlier one and ‘is clearly intended as a substitute.’”  Branch v. Smith, 538 U.S. 254, 273 (2003) (emphasis added).  Repeals by implication can be established only by “overwhelming evidence” of such an irrecon​cilable conflict.  J.E.M. Ag. Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U.S. 124, 137 (2001).
FISA and the AUMF are not in conflict, much less irreconcilably so.  FISA requires the President to obtain a warrant when engaging in domestic electronic surveillance and the AUMF simply does not address the issue.  It cannot reasonably be suggested that Congress clearly expressed with its silence the intention to repeal FISA or any of its provisions.  Quite to the contrary, Congress clearly expressed its intention that FISA be amended in the event a future Congress desired to alter the statute’s restrictions.  See supra at 20-22.  As Justice Frankfurter noted in Youngstown, “[i]t is one thing to draw an intention of Congress from general language and to say that Congress would have explicitly written what is inferred, where Congress has not addressed itself to a specific situation.  It is quite impossible, however, when Congress did specifically address itself to a problem . . . to find secreted in the interstices of legislation the very grant of power which Congress consciously withheld.”  Youngstown, 343 U.S. at 609 (Frankfurter, J., concurring).

The Department of Justice nevertheless cites the Supreme Court’s recent decision in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), for the proposition that in the AUMF, Congress authorized the President to engage in warrantless domestic electronic surveillance. White Paper, supra, at 12-13.
  In Hamdi, the Supreme Court considered whether the Government could lawfully detain as an enemy combatant an American citizen who was captured in a “foreign combat zone” in light of 18 U.S.C. § 4001(a), which provides that “no citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”  Hamdi, 542 U.S. at 516-524.  The Court concluded that the AUMF was one such “Act of Congress” because it authorized the detention of individuals who are “part of or supporting forces hostile to the United States or coalition partners in Afghanistan and who engaged in armed conflict against the United States there.”  Id. at 516 (emphasis added).
  The Court reasoned that “detention of individuals falling into the limited category we are considering . . . is so fundamental and accepted an incident to war as to be an exercise of the ‘necessary and appropriate’ force Congress has authorized the President to use.”  Id. at 518.  This is because “[t]he purpose of detention is to prevent captured individuals from returning to the field of battle and taking up arms once again.”  Id.

Yet the Court also made clear “that indefinite detention for the purpose of interrogation is not authorized” by the AUMF.  Id. at 521 (emphasis added).  Thus, while “prevent[ing] captured individuals from returning to the field of battle and taking up arms once again” is a necessary incident to the “force” authorized by the AUMF, detaining even conceded enemy combatants indefinitely for the purpose of gathering intelligence is not.  Given this fact, the AUMF plainly does not authorize intelligence-gathering by means of electronic surveillance within the United States, much less in the clear language required to implicitly repeal FISA.  Unlike detention of enemy combatants captured on the battlefield, the authorization of “the use of force” in the AUMF cannot reasonably be construed to unambiguously authorize warrantless domestic electronic surveillance for intelligence purposes in the face of a clear and unrepealed statutory prohibition against precisely such activity.

Moreover, the Court in Hamdi made clear that its ruling was limited to “the narrow circumstances considered here,” id. at 59, namely, when an American citizen enemy combatant is detained in a “foreign battlefield,” id. at 522 n.1, or a “foreign combat zone,” id. at 523 (emphasis in original).  See id. at 522 (suggesting the result might be different if Hamdi had been “arrested while at home”).  The Court thus concluded at most that through the AUMF, Congress authorized the President, under Section 4001(a), to engage in activities outside the United States that involve the detention of hostile forces to prevent their return to battle.  See id. at 516-524.  It did not conclude that the AUMF was an authorization by Congress to engage in such activities in the United States, where domestic law applies.  To the contrary, the Court emphasized that it would take great care in policing the President’s war powers when “limitations safeguarding essential liberties” are involved, explaining that “[w]e have long since made clear that a state of war is not a blank check for the President when it comes to the rights of the Nation’s citizens.”  Id. at 535, 536.  See also Brown v. United States, 12 U.S. (8 Cranch) 110 (1814) (holding that even a declaration of war does not authorize the Executive to seize enemy property in the United States absent further authorization from Congress).
That the AUMF is not an implied repeal of FISA’s exclusivity provisions is confirmed by FISA itself.  Unlike the detention prohibition considered in Hamdi, FISA does not provide for future authorization of warrantless domestic electronic surveillance by a statute that does not amend FISA.  See supra at 19-22.  But FISA goes even further, by making clear that— absent an amendment—the statute would still be applicable even in a declared war.  See 50 U.S.C. § 1811; H.R. Conf. Rep. No. 95-1720, at 34.  Whatever the precise status of an authorization for the use of military force vis-à-vis a formal declaration of war, an authorization that does not amount to a formal declaration certainly cannot give the President greater powers to ignore an existing statutory prohibition on his authority.

The Department of Justice nevertheless argues that the AUMF should be construed as providing the authority Congress intended to deny even in a declared war because, it says, such authorizations for the use of force, unlike declarations of war, “are made for the specific purpose of reciting the manner in which Congress has authorized the President to act.”  White Paper, supra, at 26 (emphasis in original).  But the AUMF says nothing about electronic surveillance, much less warrantless domestic electronic surveillance.  And the Administration is also flatly wrong on the facts.  The AUMF is no more detailed or specific than any of Congress’s formal declarations of war.  For example, the AUMF provides, very generally, “[t]hat the President is authorized to use all necessary and appropriate force against” the enemy.  AUMF § 2.  The World War II declarations of war—Congress’s most recent declarations and thus presumably the model contemplated by FISA—also provide very general grants of power to the President.  For example, the declaration of war against Japan after the attacks on Pearl Harbor provides “that the President is hereby authorized and directed to employ the entire naval and military forces of the United States and the resources of the Government to carry on war against the Imperial Government of Japan; and, to bring the conflict to a successful termination, all of the resources of the country are hereby pledged by the Congress of the United States.”  S.J. Res. 116, Pub. L. No. 77-328, 55 Stat. 795 (1941).
  If anything, the declaration of war is, as one would expect, broader than the AUMF, since it does not merely authorize a use of force but also pledges “all of the resources of the country” to the war effort.

Given that Congress expressly provided that it would need to amend FISA to authorize warrantless domestic electronic surveillance after formally declaring war, it is absurd to argue that Congress intended for FISA’s restrictions to melt away if it took what is at most the coequal step of authorizing the use of military force.  Rather, the statute provides that FISA is the exclusive means by which the President—even in wartime—may engage in domestic electronic surveillance for foreign intelligence unless and until Congress amends FISA to say otherwise.

III.
THE CONSTITUTION DOES NOT AUTHORIZE THE PRESIDENT TO DISREGARD FISA.

Invoking the doctrine of “constitutional avoidance,” under which ambiguous statutes are construed to avoid serious questions regarding their constitutionality, the Department of Justice argues that FISA and the AUMF must be construed to allow warrantless eaves​dropping.  See White Paper, supra, at 28-36.  The doctrine, however, provides the President no cover here, because the statute itself is crystal clear.  See United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 494 (2001) (the “canon of constitutional avoidance has no application in the absence of statutory ambiguity”).   Instead, the Administration’s argument 
boils down to the remarkable assertion that FISA itself—and thus this Court’s warrant author​ity—is unconstitutional to the extent Congress seeks to prevent the President from engaging in warrantless domestic surveillance of Americans in connection with the campaign against al Qaeda.  This Court should reject this dangerous attempt by the Executive to arrogate to itself the absolute power to disregard an Act of Congress that seeks to protect civil liberties.

In the Declaration of Independence, the Founders announced their determination to break from a tyrant king who “ha[d] affected to render the Military independent of and superior to the Civil power.”  The Declaration of Independence, ¶ 14 (1776).  Our Constitution was established to end—not further—this kind of abuse of executive power.  See Youngtown, 343 U.S. at 641 (Jackson, J., concurring) (“The example of such unlimited executive power that most impressed the forefathers was the prerogative exercised by George III, and the description of its evils in the Declaration of Independence leads me to doubt that they were creating their new Executive in his image.”).  Indeed, by carefully separating “governmental powers into three coordinated Branches,” the Framers designed a framework they considered “essential to the preservation of liberty.”  Mistretta v. United States, 488 U.S. 361, 380 (1989).  By ignoring Congress’s clear directives and engaging in unlawful electronic surveillance of American citizens and others in the United States without prior judicial approval or oversight, the President has upset the balance of power among the three branches of government to the detriment of the very personal liberty that the Constitution and the Bill of Rights are designed to protect and that Congress sought to safeguard in FISA.
That the President has unilaterally declared his actions to be in aid of the national defense is no excuse for disobeying this Nation’s laws.  The Supreme Court has explicitly rejected the notion that the President can rely on a national emergency or his position as Commander-in-Chief to ignore reasonable congressional restrictions on his exercise of power in the United States.  See Youngstown, 343 U.S. at 588 (“The Constitution does not subject the lawmaking power of Congress to presidential or military supervision or control.”); id. at 644 (Jackson, J., concurring) (“That military powers of the Commander-in-Chief were not to supersede representative government of internal affairs seems obvious from the Constitution and from elementary American history.”). 
In Youngstown, the Court considered “whether the President was acting within his constitutional power” when he directed the seizure of most of the Nation’s steel mills.  Id. at 582.  The President asserted that he had “inherent authority” to seize the steel mills and that “his action was necessary to avert a national catastrophe which would inevitably result from the stoppage of steel production, and that in meeting this grave emergency the President was acting within the aggregate of his constitutional powers as the Nation’s Chief Executive and Commander in Chief.”  Id. at 582-583.  When the President issued his order, the steel industry was in the midst of a nationwide labor dispute and the country was at war in Korea.  Id. at 582-583.  The President did not “rely on statutory author​ization for this seizure” because the requirements for seizing property under any potentially applicable statute were not met, and because the very “use of the seizure technique to solve labor disputes” had been rejected by Congress.  Id. at 585, 586.  Thus, although there was no direct statutory prohibition on the President’s actions, the Supreme Court concluded that “the plan Congress adopted in that Act did not provide for seizure under any circumstances.”  Id. at 586.
The Court held that the President’s actions were an unconstitutional exercise of executive power.  Noting that the Commander-in-Chief power could not extend unilaterally to the domestic seizure of the Nation’s steel mills, the Court held that the President could not exercise his executive authority contrary to a legislative pronouncement.  As the Court explained, “the President’s power to see that the laws are faithfully executed refutes the idea that he is to be a lawmaker.”  Id. at 587.  Justice Jackson, in his now famous concurrence, further clarified the limitations on executive authority announced by the Court.  Noting the “relativity” of the President’s powers, Justice Jackson outlined the “legal consequences” of three separate exercises of executive authority:  (1) “When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate”; (2) “When the President acts in absence of either a congressional grant or denial of authority, he can rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain”; (3) “When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his constitutional powers minus any constitutional powers of Congress over the matter.”  Id. at 635-637 (Jackson, J., concurring); see Dames & Moore v. Regan, 453 U.S. 654, 668-669 (1981) (endorsing Jackson framework).

The President’s power is clearly at its lowest ebb here, even more than in Youngstown.  In Youngtown, Congress had simply declined to enact an amendment that would have granted the President the power to seize the steel mills in a time of national emergency.  343 U.S. at 586.  Here, Congress has explicitly denied the President the authority to engage in warrantless electronic surveillance in the United States, even in a time of emergency, except pursuant to FISA’s procedures.
  The Constitution provides, in mandatory language, that the President “shall take Care that the Laws be faithfully executed.”  U.S. Const. art. II, § 3 (emphasis added).  Thus, where, as here, the President is acting with power at its “lowest ebb,” courts “can sustain exclusive Presidential control . . . only by disabling the Congress from acting on the subject.”  Youngstown, 343 U.S. at 637-638 (Jackson, J., concurring) (emphasis added).

There are two separate but related reasons why the Constitution does not disable the Congress from acting to safeguard the privacy rights and civil liberties of Americans and others in the United States.  First, Congress has acted in an area squarely within its constitutionally assigned sphere—the protection of persons within the United States—and has done so through a reasonable regulation that provides ample leeway for the Executive to act swiftly and effectively when exigent circumstances arise.  Second, Congress has acted to ensure that the judiciary is able to carry out its constitutionally assigned responsibility under the Fourth Amendment to authorize intrusive searches carried out against persons in this country.

A.
The Constitution Does Not Disable Congress From Acting To Protect The Civil Liberties Of Americans In The United States.

The Constitution does not disable Congress from acting to safeguard the rights of persons within the United States against potentially arbitrary executive action.  To be sure, foreign intelligence surveillance—like many other areas in which Congress legitimately regulates—involves both domestic and international aspects, and applies in both peacetime and wartime.  But the mere fact that a law with a domestic focus also relates to international relations or the military does not, by dint of that fact alone, grant the President a right unilaterally to abrogate the law.  In order for Congress to be “disabled” from acting, the asserted authority of the President must be exclusive.  Even in the areas of foreign affairs and the military, executive power is not absolute.
  But Congress’s authority to enact FISA is even more clear, because FISA’s focus is on the protection of the privacy and civil liberties of Americans in the United States—where legislative power is at its zenith.
  See, e.g., Shelton v. United States, 404 F.2d 1292, 1298 n.17 (D.C. Cir. 1968) (recognizing “the broad power in Congress to legislate to protect civil and individual liberties”); U.S. Const. art. I, § 8, cl. 18 (Congress has broad power “[t]o make all Laws which shall be necessary and proper for carrying into Execution” all powers granted to Congress or any other power “vested by this Constitution in the Government of the United States, or in any Department or Officer thereof”).
Indeed, as the Supreme Court recently held, “[w]hatever power the United States Constitution envisions for the Executive in its exchanges with other nations or with enemy organizations in times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at stake.”  Hamdi, 542 U.S. at 536 (emphasis added).  Thus, in Little v. Barreme, 6 U.S. (2 Cranch) 170 (1804), the Court held that the President could not seize a ship bound for the United States during wartime, where the seizure ran against Congress’s directive.  Id. at 170.  And in Brown v. United States, the Supreme Court held that even a declaration of war did not authorize the Executive to seize enemy property within the United States absent further authorization from Congress.  12 U.S. (8 Cranch) at 129 (“the power of confis​cating enemy property is in the legislature, and . . . the legislature has not yet declared its will to confiscate property which was within our territory at the declaration of war”).  Implementation of the constitutional protection against unreasonable searches and seizures, even in wartime, is likewise well within Congress’s authority.

  In FISA, Congress did not come close to overstepping its expansive bounds.  To the contrary, Congress took great care not to infringe on areas primarily assigned to the President.  Cf. Nixon v. Administrator of General Services,  433 U.S. 425, 443 (1977)  (“[I]n determining whether the Act disrupts the proper balance between the coordinate branches, the proper inquiry focuses on the extent to which it prevents the Executive Branch from accomplishing its constitutionally assigned functions”); United States v. Nixon, 418 U.S. 683, 711-712 (1974).  Only where the potential for disruption is present must a court then determine whether that impact is justified by an overriding need to promote objectives within the constitutional authority of Congress.  FISA, for example, does not regulate surveillance of non-citizens outside the United States.  See, e.g., H.R. Rep. No. 95-1283, pt. I, at 50-51 (“overseas surveillance activities are not covered by this bill”).  Congress also granted the President relatively free reign to engage in domestic surveillance of foreign embassies where the communications do not involve United States persons.  See 50 U.S.C. § 1802.  Even with respect to domestic communications involving Americans, FISA does not prohibit—or even significantly restrain—the surveillance that the Administration is now conducting.  FISA merely requires that the Executive seek and receive a judicial warrant upon probable cause to believe that the communication is by an agent of a foreign power—a determination that the Administration has stated it can and does make under the warrantless NSA program.  And FISA contains ample provisions to account for the need for swift action and the exigencies of war.  This is a regulation carefully calibrated to the respective constitutional competencies of the legislative, executive, and judicial branches.  

  FISA regulates in an area of shared powers, and Congress has been careful to respect the legitimate needs of the Executive for swift and secret action.  This congressional respect for the role of the President calls for reciprocal respect.  Rather than arrogating to himself the ability to disregard a statutory directive, the President must make every reasonable effort to comply with FISA or, consistent with the intent of Section 111 of FISA, 50 U.S.C. § 1811, propose necessary changes to the statute.  After all, “[s]eparation-of-powers principles are vindicated, not disserved, by measured cooperation between the two political branches of the Government, each contributing to a lawful objective through its own processes.”  Loving v. United States, 517 U.S. 748, 773 (1996).  The Constitution does not allow the President, to the exclusion of Congress, to determine for himself the proper balance between civil liberties and national security in the realm of domestic electronic surveillance.  Instead, the Constitution envisions a coordinated effort between the two political branches in addressing these difficult constitutional questions.  It “enjoins upon its branches separateness but interdependence, autonomy but reciprocity.  Presidential powers are not fixed but fluctuate, depending upon their disjunction or conjunction with those of Congress.”  Youngstown, 343 U.S. at 635 (Jackson, J., concurring).  And that was precisely Congress’s intention when it enacted FISA.  See H.R. Rep. No. 95-1283, pt. I, at 22 (“Such a political decision is one properly made by the political branches of Government together, not adopted by one branch on its own with no regard for the other.”).
The Department of Justice argues that the President has exclusive authority in this area because the military has historically employed signals intelligence as an incident to the power to prosecute military actions.  See White Paper, supra, at 14-17.  This historical exegesis is beside the point here, because there were no recognized Fourth Amendment restraints on the ability of the President to engage in electronic surveillance until 1967, see Katz v. United States, 389 U.S. 347 (1967); Keith, 407 U.S. 297 (1972), and no congressionally codified warrant requirements until the enactment of Title III in 1968 and FISA in 1978.  Amici do not contest that domestic foreign intelligence surveillance targeted at an enemy against whom Congress has authorized the use of force is a tool available to the President as Commander-in Chief in the absence of legislation.  The question, however, is whether the President may conduct such surveillance targeted against Americans in violation of statutory constraints enacted to implement Fourth Amendment guarantees.  
  To grant the President the power to act outside of FISA, except in the rarest of circumstances (see infra note 25), would be extremely dangerous.  It would permit the President and the military to ignore any statute enacted to protect individual rights simply by asserting that such action is necessary to pursue al Qaeda, another terrorist group, or another foreign enemy.  The authority is potentially infinite, since there is no foreseeable end to the present campaign against terrorism.  And it is limitless in scope.  With respect to electronic surveillance, although the Administration has asserted that it has limited the secret NSA program only to communications where one party is abroad, and only where there is a basis to believe there is a link to a particular terrorist group (al Qaeda), its claimed “inherent authority” is not so limited.  Because it depends on the President’s unreviewable assertion that a duly-enacted statute impedes efforts to combat international terrorism—even where the statute seeks to protect Americans in this country—the authority would permit him to conduct surveillance of purely domestic communications based merely on an NSA operative’s determination that the commun​ication has some link, however indirect, with terrorism.
  Our Constitution does not permit such a disregard for the roles of the other two branches of our government.

B.
The Executive Cannot Disregard The Warrant Procedure Established By Congress to Implement Americans’ Fourth Amendment Rights.
Contrary to the Administration’s contention, the doctrine of “constitutional avoidance” counsels in favor of, not against, upholding FISA and this Court’s authority.  That is because the Fourth Amendment independently prohibits the Executive from disregarding the  warrant requirement as implemented by statute to protect the right of Americans to be free from intrusive and potentially arbitrary searches and seizures.  FISA “embodies a legislative judgment that court orders and other procedural safeguards are necessary to insure that electronic surveillance by the U.S. Government within this country conforms to the fundamental principles of the fourth amendment.”  S. Rep. No. 95-701, at 13 (1978).  Congress’s creation of this Court overcomes any perceived lack of judicial competence, swiftness, and secrecy that previously prevented some courts from enforcing the Fourth Amendment’s warrant requirement in the area of foreign intelligence surveillance.  Because of FISA and this Court, there is no longer any cause to recognize an exception to that warrant requirement for the NSA program as described by the Administration, and the Fourth Amendment thus provides yet another basis to uphold Congress’s power to protect the privacy rights of Americans and others in this country. The President cannot run roughshod over the constitutionally assigned roles of the other two branches.

“The basic purpose of the [Fourth] Amendment . . . is to safeguard the privacy and security of individuals against arbitrary invasion by government officials.”  Camara v. Municipal Court of City & County of San Francisco, 387 U.S. 523, 528 (1967).  As such, it forbids “unreasonable searches and seizures,” and separately provides that “no Warrants shall issue, but upon probable cause.”  U.S. Const. amend IV.  The Fourth Amendment’s warrant requirement is a separate restriction, in addition to the requirement that all searches—whether conducted with a warrant or not—must be reasonable.  See Keith, 407 U.S. at 315.  The Supreme Court has held that electronic surveillance is presumptively subject to that warrant requirement.  Subject to only a few exceptions, such surveillance “conducted outside the judicial process, without prior approval by judge or magistrate [is] per se unreason​able.”  Katz 389 U.S. at 357 (emphasis added).  Before FISA, the Court did not decide whether there should be an exception to the warrant requirement for foreign intelligence (as opposed to domestic) electronic surveillance.  But the Court made clear that such surveillance, while a necessary tool, is “not a welcome development—even when employed with restraint and under judicial supervision” because “[t]here is, understandably, a deep-seated apprehension that this capability will be used to intrude upon cherished privacy of law-abiding citizens.”  Keith, 407 U.S. at 312.  Thus, “the broad and unsuspected governmental incursions into conversational privacy which electronic surveillance entails necessitate the application of Fourth Amendment safeguards.”  Id.  “Official surveillance, whether its purpose be criminal investigation or ongoing intelligence gathering, risks infringement of constitutionally protected privacy of speech.”  Id. at 320.

Through the warrant requirement, “[t]he Constitution requires that the deliberate, impartial judgment of a judicial officer be interposed” between the citizen and the government.  Katz, 389 U.S. at 357.  See also United States v. Place, 462 U.S. 696, 701 n.2 (1983).  Thus, the Constitution assigns the judiciary a role in protecting the privacy and other liberties of persons in the United States, just as it assigns such a role to Congress.  See Hamdi, 542 U.S. at 536.  The Warrant Clause “is not an inconvenience to be somehow weighed against the claims of police efficiency.”  Keith, 407 U.S. at 315.  Rather, it is “an important working part of our machinery of government, operating as a matter of course to check the ‘well-intentioned but mistakenly overzealous executive officers.’”  Id. at 316 (citation omitted).  The central protection of the Fourth Amendment is the “neutral and detached magistrate.”  Id. (citation omitted).  The Amendment “does not contemplate the executive officers of Government as neutral and disinterested magistrates.”  Id. at 317.  Instead, it “contemplates a prior judicial judgment, not the risk that executive discretion may be reasonably exercised.”  Id. (emphasis added).
The Supreme Court has recognized certain limited and specifically enumerated exceptions to the warrant requirement.  Katz, 389 U.S. at 356-357.  In Keith, however, the Court refused to recognize any such exception for domestic security surveillance.  It expressly rejected “the Government’s argument that internal security matters are too subtle and complex for judicial evaluation” or that “prior judicial approval will fracture the secrecy essential to official intelligence gathering.”  407 U.S. at 320-321.  Rather, the Court held that the President’s con​sti​tutional role in ensuring domestic security “must be exercised in a manner compatible with the Fourth Amendment,” which “requires an appropriate prior warrant procedure.”  Id. at 320.  The Court was concerned, as it similarly was in Youngstown and would be in Hamdi, that “unre​viewed executive discretion may yield too readily to pressures to obtain [intelligence information] and overlook potential invasions of privacy and protected speech.”  Id. at 317.  As the Court explained, “[s]ecurity surveillances are especially sensitive because of the inherent vagueness of the domestic security concept, the necessarily broad and continuing nature of the intelligence gathering, and the temptation to utilize such surveillances to oversee political dissent.”  Id. at 320.

To be sure, Keith left open whether there might be a basis for an exception to the warrant requirement where electronic surveillance is conducted of foreign powers or their agents for foreign intelligence purposes.  Since then, the Supreme Court has never ruled whether permanently secret searches for foreign intelligence purposes are constitutional or whether the warrant requirement can be ignored for such searches.  After Keith, the lower courts considering that issue in connection with surveillance conducted before FISA were split.  Courts directly addressing the question recognized such an exception in limited circumstances.  See United States v. Truong, 629 F.2d 908, 916 (4th Cir. 1980); United States v. Butenko, 494 F.2d 593 (3d Cir. 1974) (en banc); United States v. Brown, 484 F.2d 418 (5th Cir. 1973).
   But in Zweibon v. Mitchell, 516 F.2d 594 (D.C. Cir. 1975) (en banc), a plurality of the D.C. Circuit rejected the notion that electronic surveillance for foreign intelligence activities can be conducted without a warrant.  The Supreme Court, however, had no occasion to decide that question, because Congress intentionally sought “to moot the debate” through FISA.  H.R. Rep. No. 95-1283, pt. I, at 24.  It remains an open question in this Court as well.  In In re Sealed Case, 310 F.3d at 742, the court in dicta “assum[ed]” without deciding that the President would have inherent authority in the absence of legislation.  Nowhere did the court hold that it would be reasonable to dispense with a warrant by a disinterested judicial officer where review by this Court is available; rather, the court upheld the constitutionality of FISA’s provisions by relying in part on the very protections provided by those mandated procedures.  Id. at 736-746.
The very existence of FISA and this Court demonstrates conclusively that there is no basis for such an exception to the warrant requirement in these circumstances, and therefore no inherent authority in the Executive to disregard Congress’s warrant procedures.  Any such exception may be justified only by “compelling” reasons, Mincey v. Arizona, 437 U.S. 385, 394 (1978), and no such reasons exist.  The pre-FISA cases finding an exception are simply inapplicable in a post-FISA world, particularly given the circumstances of the current program.
  The cases balance the President’s interest in protecting the national security from foreign threats against the impediment of seeking prior judicial approval for electronic surveillance from a district court unfamiliar with and possibly unsuited to foreign intelligence issues.  See, e.g., Truong, 629 F.2d at 912-916; Butenko, 494 F.2d at 605.  But because these cases involved surveillance conducted before FISA, they did not weigh the requirement that the Executive go to this Court to seek a FISA warrant before engaging in such electronic surveil​lance.
  In fact, the very concerns the pre-FISA courts cited to justify excusing the President from having to seek prior judicial authorization for foreign intelligence surveillance were addressed and eliminated by Congress when it created this Court.  See S. Rep. 95-701, at 9 (“The basic premise of [FISA] is that a court order for foreign intelligence electronic surveillances can be devised that is consistent with the ‘reasonable search’ requirements of the fourth amendment.”).

The Fourth Circuit’s decision in Truong is illustrative.  There, the court held that “because of the need of the executive branch for flexibility, its practical experience, and its constitutional competence,” the courts should not require the executive to secure a warrant from a federal magistrate when it conducts foreign intelligence surveillance in certain circumstances.  Truong, 629 F.2d at 914.  The court first concluded that judicial oversight by a federal district court would cause unnecessary delay and would “increase the chance of leaks regarding sensitive executive operations.”  Id. at 913.  The court’s second concern was that “whereas the judiciary is largely inexperienced in making the delicate and complex decisions that lie behind foreign intelligence surveillance . . . [f]ew, if any, district courts would be truly competent to judge” the need of the government for certain particular information.  Id. at 913-914.  Finally, the court cited the President’s preeminent authority over foreign affairs as counseling against interference in the President’s foreign intelligence activities by means of a judicially imposed warrant requirement.  See id. at 914 (“the separation of powers requires us to acknowledge the principal responsibility for the President for foreign affairs”).

Each of these identified concerns—avoiding undue delay, the need for secrecy, the competence of the judiciary, and respect for separation of powers—has been carefully and conclusively addressed by the very existence of FISA and this Court.  Thus, regardless of whether these concerns would have justified an exception to the warrant requirement before FISA—and amici believe they would not have—they provide no such justification now.  First, Congress has addressed the issue of delay, by imbuing this Court with the power to swiftly consider warrant applications, and by crafting emergency exceptions for exigent circumstances, including a state of war.  And, as demonstrated in the recent amendments to FISA following September 11, 2001, Congress remains ready to expand those emergency powers (consistent with the Fourth Amendment) upon a sufficient showing of necessity.  Second, the existence of this Court has resolved any lingering concerns over the need to maintain secrecy.  To amici’s knowledge, there has never been a leak from this Court regarding any ex parte warrant application requested or issued under FISA.  Third, Congress has deliberately created a court that, due to lengthy and staggered terms, will continually maintain the institutional competence necessary to judge the propriety of warrants in the area of foreign intelligence.  This Court has reviewed—and in the overwhelming majority of instances, granted—many thousands of foreign intelligence warrant applications, and it cannot reasonably be contended that the Court and its members are not competent to judge the legiti​macy of such warrant requests.  Fourth, for the reasons set forth above, separation of powers concerns now counsel solidly in favor of enforcing a warrant requirement.   The legislature has provided for reasonable procedures to enable the judiciary to issue a warrant requirement on foreign intelligence activities.  Congress has carefully crafted a warrant procedure that reasonably and appropriately balances the need to safeguard personal liberties against the need for swift and decisive action in the foreign intelligence arena, including during wartime.  It has thus expressly directed this Court to take an active role in protecting individuals’ liberties from potential abuses of the Executive Branch in its exercise of its national security function.
The need to recognize a warrant requirement for the electronic surveillance involved in the NSA program is particularly pronounced, because it is unlikely that the targets of secret foreign intelligence surveillance will ever become aware of the surveillance unless they are subsequently indicted for a criminal offense.  Without judicial review in advance of the surveillance, it is unlikely that there will ever be any judicial review of the surveillance.  In the domestic criminal context, the target must be given notice of the search upon the expiration of an order authorizing electronic surveillance.  See 18 U.S.C. § 2518(8)(d).  As the Supreme Court has noted, these notice procedures “satisfy constitutional requirements.”  United States v. Donovan, 429 U.S. 413, 669 n.19 (1977) (citing, inter alia, Katz, 389 U.S. at 355-356).  In contrast, the only privacy protections that targets of secret foreign surveillance are afforded from executive overreaching are FISA’s minimization procedures, and the judicial guardianship of this Court.  See 50 U.S.C. § 1805(a)(4); 50 U.S.C. § 1801(h); United States v. Belfield, 692 F.2d 141, 148 (D.C. Cir. 1982) (“In FISA the privacy rights of individuals are ensured not through mandatory disclosure [of surveillance logs], but through its provisions for in-depth oversight of FISA surveillance by all three branches of government and by a statutory scheme that to a large degree centers on an expanded conception of minimization that differs from that which governs law-enforcement surveillance.”); see Address by former Assistant Attorney General Michael Ullman, Conference on Intelligence Legislation, Standing Committee on Law and National Security, American Bar Association (June 26-28, 1980) (stating that “[t]he judge in the FISA proceeding acts, as it were, in loco parentis for a ‘defendant’ who will seldom, if ever, be a defendant in fact.”).  The NSA’s program eliminates both of these safeguards, and instead substitutes the discretion of NSA operatives.  It is therefore critically important that such secret surveillance be subject to a warrant requirement so that a court can assure the existence of probable cause, the reasonableness of these searches and that minimization safeguards are implemented.


Additionally, the fact that, absent a criminal prosecution, foreign intelligence searches are permanently secret makes them different from the “special needs” cases cited by the government as support for warrantless searches. White Paper, supra, 37-8.  In “special needs” situations, such as automobile checkpoints and student drug-testing, the person who is searched knows that he has been searched and knows the information that may have been disclosed.  See, e.g., Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 664-665 (1995) (upholding drug-testing for students participating in school athletics program); Michigan Dep’t of State Police v. Sitz, 496 U.S. 444, 449-455 (1990) (upholding checkpoint to screen for drunk drivers).  The person therefore has the ability to challenge the search and vindicate his Fourth Amendment rights.  See United States v. Martinez-Fuerte, 428 U.S. 543, 559 (1976) (finding that “[r]outine checkpoint stops” were reasonable because “a claim that a particular exercise of discretion in locating or operating a checkpoint is unreasonable is subject to post-stop judicial review.”); see also Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 399 (1971) (holding that a “traditional judicial remedy such as damages is appropriate to the vindication of the personal interests protected by the Fourth Amendment”).  Individuals subjected to “special needs” searches may also use other methods to address potential negative consequences of the search, such as seeking to expunge or clarify the seized information.  Individuals subjected to secret electronic surveillance have no such opportunity, see 5 U.S.C. § 552a(k)(1) (exempting properly classified material from disclosure under the Privacy Act of 1974), even though electronic surveillance reveals significantly more personal information than special needs 
searches, and that information may be retained in various government files and used to the detriment of the person searched in various ways.
  

Although Congress’s interpretation of the Fourth Amendment is not binding, in considering whether there is an exception to the presumptive warrant requirement, it is proper for this Court to look to Congress’s judgment—and the Court’s own judicial experience with Congress’s legislative scheme—to determine that current circumstances compel no such exception.  Cf. United States v. Watson, 423 U.S. 411, 415 (1976) (deferring to “judgment by Congress that it is not unreasonable under the Fourth Amendment” for officials to make warrantless arrests).  Indeed, the Supreme Court explicitly encouraged Congress to impose on the Executive procedures for obtaining a warrant for electronic surveillance for domestic security threats.  See Keith, 407 U.S. at 324 (requiring “prior judicial approval . . . of domestic security surveill​ance . . . as Congress may prescribe”).  And even though it upheld warrantless surveillance conducted before FISA, the Truong court noted that whether “it is possible for the executive branch to conduct . . . foreign intelligence surveillance . . . should be left to the intricate balancing performed in the course of the legislative process by Congress and the President.”  Truong, 629 F.2d at 915 n.4 (discussing FISA).

As noted, all the factors and justifications potentially counseling against requiring the President to seek prior judicial approval for foreign intelligence surveillance by a federal district court are absent when the President can seek such approval from this Court.  By contrast, the concern that the Executive can and will infringe, even inadvertently, on the privacy and free speech rights of Americans, is ever constant.  Even the Department of Justice admits that the NSA program “implicates a significant privacy interest of the individual whose conversation is intercepted” and that “the individual privacy interests at stake may be substantial.”  White Paper, supra, at 40.  The potential for abuse of civil liberties is particularly acute in the realm of foreign intelligence gathering, because the perceived stakes are higher, the Executive acts with the utmost secrecy, and foreign intelligence officers are less accustomed than law enforcement officers to the privacy concerns presented by the Fourth Amendment.  The warrant requirement exists precisely so that neutral and detached magistrates—in the area of foreign intelligence surveillance, the members of this Court—will ensure that executive officers in fact possess probable cause for a contemplated search and that the search is appropriately limited.  The NSA’s secret, warrantless program lacks these critical protections.  And because of the secrecy of the program, there is no way for anyone to know if probable cause in fact exists and the search is reasonable.
Not only are the very persons who may be impinging on the privacy rights of Americans unilaterally judging the reasonableness of their own actions, they have, until recently, done so without any public knowledge or scrutiny of their activities.  But even assuming for the sake of argument that these intelligence officers are safeguarding personal liberties with the greatest of care—an unverifiable assumption—the Constitution still requires prior review of their judgments by a disinterested magistrate.  See Katz, 389 U.S. at 356 (“It is apparent that the agents in this case acted with restraint. Yet the inescapable fact is that this restraint was imposed by the agents themselves, not a judicial officer.”).  “[A] governmental search and seizure should represent the efforts of the officer to gather evidence of wrongful acts and the judgment of the magistrate that the collected evidence is sufficient to justify invasion of a citizens’ private . . . conversations.”  Keith, 407 U.S. at 316.  When the disinterested judgment of the neutral magistrate is eliminated, all that is left is “unreviewed executive discretion.”  Id. at 317.

The Fourth Amendment thus undergirds and reinforces FISA’s requirement that the government obtain a warrant in order to engage in foreign intelligence surveillance of persons in the United States.
  Any concerns potentially counseling against enforcing the warrant requirement in the foreign intelligence realm have been absent for the better part of thirty years, and the threat to individual liberties by an unchecked Execu​tive is, if anything, magnified in the current environment.  Accordingly, there is no basis for determining that the President has inherent authority to disregard the warrant requirement enacted by Congress to safeguard the Fourth Amendment rights of persons in the United States.
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Jonathan S. Franklin

� 	President Bush first admitted to ordering the NSA electronic surveillance in his weekly radio address.  See President’s Weekly Radio Address, Dec. 17, 2005 (transcript available at http://www.whitehouse.gov/news/releases/2005/12/20051217.html).  The surveillance program had initially been exposed to the public in a media report a day earlier.  See James Risen & Eric Lichtblau, Bush Lets U.S. Spy on Callers Without Courts, N.Y. Times, Dec. 16, 2005, at A1.


�	See Gonzales Hearing, supra, pt. I, at 20 (“there is a determination made by an intelli�gence officer[ ] at NSA that, in fact, we have reasonable grounds to believe that one party in the communication is a member or agent of al Qaeda or an affiliated terrorist organization”); Gen. Michael V. Hayden, What American Intelligence and Especially the NSA Have Been Doing to Defend the Nation, Remarks Before the National Press Club at 19 (Jan. 23, 2006) (“Hayden Press Briefing”) (available at http://www.fas.org/irp/news/2006/01/hayden012306.pdf).


�	The term “United States person” includes U.S. citizens, lawful permanent residents, and U.S. corporations.  See 50 U.S.C. § 1801(i).  “Electronic surveillance” also includes certain other forms of surveillance.  50 U.S.C. § 1801(f)(3), (4).


�	The SCA, codified in Chapter 121 of Title 18 of the U.S. Code, was part of the Electronic Communications Privacy Act of 1986, Pub. L. No. 99-508, 100 Stat. 1848 (1986). 


� 	The Government also may engage in such surveillance pursuant to a criminal warrant issued by a United States District Court.  See 18 U.S.C. § 2516.  But there is no dispute that the NSA program does not utilize that Title III warrant procedure, which is more onerous than FISA.  


� 	Section 2511(3) previously provided in full: “Nothing contained in this chapter or in section 605 of the Communications Act of 1934 (48 Stat. 1143; 47 U.S.C. 605) shall limit the constitutional power of the President to take such measures as he deems necessary to protect the Nation against actual or potential attack or other hostile acts of a foreign power, to obtain foreign intelligence information deemed essential to the security of the United States, or to protect national security information against foreign intelligence activities.  Nor shall anything contained in this chapter be deemed to limit the constitutional power of the President to take such measures as he deems necessary to protect the United States against the overthrow of the Government by force or other unlawful means, or against any other clear and present danger to the structure or existence of the Government.  The contents of any wire or oral communication intercepted by authority of the President in the exercise of the foregoing powers may be received in evidence in any trial hearing,  or other proceeding only where such interception was reasonable, and shall not be otherwise used or disclosed except as is necessary to implement that power.” 18 U.S.C. § 2511(3) (1977), repealed by FISA § 201(c).  


� 	According to Attorney General Gonzales, “[t]he authorization regarding the terrorist surveillance program occurred subsequent to the authorization for the use of military force and prior to the Patriot Act.”  Gonzales Hearing, supra, pt. III, at 8.                                      


�	See H.R. Rep. No. 95-1283, pt. I, at 96 (“the bill provides an affirmative defense to . . . [an] investigative officer who engages in [electronic surveillance] . . . pursuant to a search warrant or court order”) (emphasis added); id. (“One of the important purposes of this bill is to afford security to intelli�gence personnel so that if they act in accordance with the statute and the court order, they will be insulated from liability.”) (emphasis added); H.R. Conf. Rep. No. 95-1720, at 33.


�	It would not have been necessary for Congress to formally amend FISA if it enacted a later statute indicating a clear intent to amend or repeal the exclusivity provision.  For example, Congress conceivably could have expressed such an intent by enacting a statute providing specific authorization for the President to engage in warrantless electronic surveillance “notwithstanding the provisions of FISA or any other law.”


�	The Patriot Act amended the first clause of Section 2511(2)(f) but did not effect a change in the electronic surveillance exclusivity provision of that section.


�	In fact, when the Administration had sought to include the words “in the United States” after the words “appropriate force”—so that the authorization would apply to domestic as well as foreign actions—that request was rejected in Congress.  See Tom Daschle, Power We Didn’t Grant, Wash. Post, Dec. 23, 2005, at A21.


�	Even if there were a conflict with FISA—and there is not—the more specific and “carefully drawn” proscriptions of FISA would prevail over the general language of the AUMF.  Morales v. TWA, Inc., 504 U.S. 374, 384-385 (1992).


�	Hamdi, of course, was decided more than two years after the President first authorized the NSA’s surveillance activities and could not have formed the basis of any conclusion at that time that he was empowered to authorize that otherwise prohibited electronic surveillance.


�	A five-Justice majority of the Court held that the detention at issue in Hamdi was authorized by the AUMF.  See Hamdi, 542 U.S. at 509 (four-Justice plurality); id. at 579 (Thomas, J., dissenting).  Because the plurality opinion was decided on narrower grounds, it forms the holding of the Court on that issue.  Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976). 


�	For World War II, Congress also issued other declarations of war employing identical language.  See S.J. Res. 119, Pub. L. No.  77-331, 55 Stat. 796 (1941) (Germany); S.J. Res. 120, Pub. L. No. 77-332, 55 Stat. 797 (1941) (Italy); H.R.J. Res. 319, Pub. L. No. 77-563, 56 Stat. 307 (1942) (Bulgaria); H.R.J. Res. 320, Pub. L. No. 77-564, 56 Stat. 307 (1942) (Hungary); H.R.J. Res. 321, Pub. L. No. 77-565, 56 Stat. 307 (1942) (Romania).


� 	As noted above, FISA limits authority for warrantless surveillance to 15 days after a declaration of war, but the Administration has not relied upon that provision.


�	See Afroyim v. Rusk, 387 U.S. 253, 256 (1967) (“Congress has an implied power to deal with foreign affairs”); Kennedy v. Mendoza-Martinez, 372 U.S. 144, 160 (1963) (“Congress has broad power . . . to enact regulation of foreign affairs”); U.S. Const. art I, § 8, cl. 14 (Congress has power “[t]o make Rules for the Government and Regulation of the land and naval forces”);  see also Gonzales Hearings, supra, pt. I, at 15 (“I think we can all agree that both of the elected branches have important roles to play during a time of war.”); id., pt. II, at 4 (“Our framers intended that in a time of war both branches of government have a role to play.”).


�	FISA was enacted in direct response to authoritative findings by the “Church Committee” that “Governmental officials—including those whose principal duty is to enforce the law—have violated or ignored the law over long periods of time and have advocated and defended their right to break the law.”  Intelligence Activities and the Rights of Americans, Book II, Final Report of the Select Committee to Study Governmental Operations with Respect to Intelligence Activities, United States Senate, S. Rep. No. 94-755, at 5 (1976).


�	In fact, the Administration will not rule out the possibility that it is presently engaging in purely domestic surveillance.  When asked during the recent hearing whether such surveillance is occurring, Attorney General Gonzales responded: “I can’t give you assurances.”  Gonzales Hearing, supra, pt. III, at 12.  


� 	It is possible that, if all the relevant facts were disclosed, the NSA’s warrantless surveillance program would also prove unreasonable, in light of its broad scope, lack of probable cause, intrusiveness, permanent secrecy and lack of particularity.  But because the program plainly violates the warrant requirement, there is no reason to examine that separate issue.


� 	The limits on warrantless searches placed by the Truong court were significant.  The court insisted that the searches must only target foreign powers or their agents, the primary purpose of the search must be to obtain foreign intelligence and not criminal law enforcement  and the target of the search must be approved by the Attorney General.  Indeed, the court suppressed evidence from a search that had not been so approved.  See also United States v. Ehrlichman, 546 F.2d 910, 923 (D.C. Cir. 1976) (holding that “invocation of the claimed foreign affairs exception to the warrant requirement” was no defense for a “high-level” official who authorized the search of the office of Daniel Ellsberg’s psychiatrist because “the claim of a foreign affairs exception has consistently been conditioned on specific approval by the President or the Attorney General.”).


�	See Gonzales Hearing, supra, Part I, at 27 (“I don’t think the [Truong] court did a rigorous analysis about how FISA affects the analysis.”); cf. United States v. Bin Laden, 126 F. Supp. 2d 264, 272 n.8 (S.D.N.Y. 2000) (“All of the circuit cases finding a foreign intelligence exception arose before the enactment of FISA . . . and are probably now governed by that legislation.”).


� 	For this reason, the Department of Justice’s reliance on dictum in In re Sealed Case, supra, is inapposite.  There, the court noted that various pre-FISA courts had held that the President had the authority, absent legislation to the contrary, to engage in electronic surveillance for foreign intelligence purposes.  See 310 F.3d at 742.  The court then noted—in pure dictum—that “[w]e take for granted that the President does have that authority and, assuming that is so, FISA could not encroach on the President’s constitutional power.”  Id.  At most, this sentence merely noted that Congress cannot unconstitutionally trammel the President’s power; it did not suggest that FISA itself or its exclusivity provisions are in fact unconstitutional.


�  	The Foreign Intelligence Court of Review noted that “wiretapping is a good deal more intrusive than an automobile stop accompanied by questioning.”  In re Sealed Case, 310 F.3d at 746.  Wiretapping is also more intrusive than standardized drug tests in schools because students have a diminished expectation of privacy in school, they may opt out of participating in the programs that require testing and the tests only detect the presence of drugs.  See Vernonia, 515 U.S. at 655-657.


� 	Amici recognize that there may perhaps be extraordinary circumstances where the warrant requirement must be dispensed with because meeting the requirement would prevent the President from repelling an imminent or ongoing attack.  But the program described in the Department of Justice White Paper clearly does not constitute such a circumstance.  Indeed, no program of warrantless surveillance, as opposed to warrantless surveillance in a rare “ticking bomb” situation, can ever pass muster under the Fourth Amendment











 MACROBUTTON DocID   
 MACROBUTTON DocID   

ii
 MACROBUTTON DocID   

